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THE THIRD MEETING OF MINISTERS OF FOREIGN AFFAIRS 
AT RIO DE JANEIRO 


By CuHar.es G. FENWICK 
Of the Board of Editors; Member of the Inter-American Juridical Committee 


When the plan of consultative meetings of Foreign Ministers was iirst pro- 
posed at Buenos Aires in 1936, and later developed at Lima in 1938, few con- 
sidered it as anything more than emergency procedure to meet situations in 
which prompt and decisive action might have to be taken. There was no 
thought that a new form of inter-American conferences was being created,! 
that Foreign Ministers would come to the meetings attended by a corps of 
experts and assistants, that the range of the discussions would cover not a 
few restricted topics but practically the whole field of inter-American rela- 
tions, provided only that the particular problem could be regarded as an 
“emergency ’’ one in the broadest sense of thatterm. The original conception 
of aconfidential gathering of Foreign Ministers began to break down at the first 
meeting at Panama in 1939; it broke down still further at the second meeting 
at Havana in 1940; and still further, indeed almost completely, at the third 
meeting at Rio de Janeiro in 1942. 

The meeting at Panama was called to lay the basis for a common policy 
of neutrality in the presence of a war in respect to which it seemed possible 
at that time for the American Republics to remain neutral. The General 
Declaration of Neutrality adopted at the meeting contained no suggestion 
of any attitude other than of the strictist neutrality.2 The Declaration of 
Panama, creating the security zone, believed to be a logical development of 
the right of self-defense on the part of the American States against new 
methods of maritime warfare, was applied to both belligerents without dis- 
crimination. No break in this policy occurred until the invasion of Belgium 
and Holland, when, at the instance of the Government of Uruguay, a collec- 
tive protest was made against the violation of international law.’ This, how- 
ever, did not, strictly speaking, constitute a departure from neutrality, but 
rather a reaffirmation of the rights of neutrals against a lawbreaker.4 Nor 
did the meeting at Havana go beyond the limits of collective neutrality. 
The Convention on the Provisional Administration of European Colonies 


1 Efforts were made by a number of delegates at the conference at Lima to have the five- 
year interval between inter-American conferences reduced; and it does not appear that the 
advocates of the shorter interval were aware that the meetings of Foreign Ministers might 
serve the same purpose. 

* The declaration refers to ‘the standards of conduct, which, in conformity with interna- 
tional law and their respective internal legislation, the American Republics propose to fol- 
low, in order to maintain their status as neutral states and fulfill their neutral duties, as well 
as require the recognition of the rights inherent in such a status, . .” 

* Department of State Bulletin, May 25, 1940, Vol. II, p. 568. 


‘See C. G. Fenwick, “The Inter-American Neutrality Committee,” this JourNnat, Vol. 
35 (1941), p. 12. 
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and Possessions in the Americas and the Act of Havana both contained pro- 
visions indirectly condemning the aggression of Germany; but their concrete 
stipulations were strictly defensive measures which might readily be held 
consistent with an attitude of technical neutrality.’ 

By the time of the passage of the Lease-Lend Act, in March, 1941, it was 
clear that a revision of the General Declaration of Neutrality of 1939 was in 
order. The conduct of the United States could no longer be squared with 
the standards of Panama, however justifiable it might be under the changed 
conditions. It was not, however, until the sudden attack of Japan on De- 
cember 7 that a definite proposal was made for a new meeting of Foreign 
Ministers. On December 9, 1941, the Foreign Minister of Chile, Sefior 
Rossetti, addressed a communication to the Chairman of the Governing 
Board of the Pan American Union proposing that ‘“‘in view of the unjustified 
aggression against the United States by a non-American Power, and pur- 
suant to Resolutions XV and XVII adopted by the Habana Meeting of Con- 
sultation in July, 1940,” the Chairman should consult with other American 
Governments on the advisability of convoking a third meeting of Ministers 
of Foreign Affairs of the American Republics ‘‘to consider the situation that 
has arisen and to adopt the most adequate measures demanded by the soli- 
darity of our nations and the defense of the Hemisphere.’”’? A special com- 


5 For the texts of the declarations and resolutions approved at Havana, see this JOURNAL, 
Supp., Vol. 35 (1941), pp. 1-32. 

6 For the controversy on the question of justification, see E. Borchard, ‘‘War, Neutrality, 
and Non-Belligerency,” this JouRNAL, Vol. 35 (1941), p. 618, and Q. Wright, this JourNat, 
Vol. 34 (1940), p. 680, and Vol. 36 (1942), p. 8. 

7 Third Meeting of the Ministers of Foreign Affairs of the American Republics: Special 
Handbook Prepared by the Pan American Union, p. 1. 

The day following the communication from Chile, the Government of the United States 
addressed a similar communication to the Director General of the Pan American Union, to 
which was attached a statement of the reasons for the meeting, reading in part as follows: 

“The American Republics, at the Inter-American Conferences held in Buenos Aires, 
Lima, Panama, and Habana have jointly recognized that a threat to the peace, security, or 
territorial integrity of any American Republic is of common concern to all. 

“In the Fifteenth Resolution adopted by the American Republics at the Consultative 
Meeting held in Habana in July of 1940, and entitled ‘Reciprocal Assistance and Codépera- 
tion for the Defense of the Nations of the Americas,’ the American Republics declared that 
‘any attempt on the part of a non-American state against the integrity or inviolability of the 
territory, the sovereignty, or the political independence of an American state shall be con- 
sidered as an act of aggression against the states which sign[ed] this declaration,’ and further 
declared that in case such acts of aggression are committed against an American state by a 
non-American nation ‘the nations signatory to the present declaration will consult among 
themselves in order to agree upon the measure{s] it may be advisable to take.’ ; 

““On December 7, 1941, without warning or notice, and during the course of negotiations 
entered into in good faith by the Government of the United States for the purpose of main- 
taining peace, territory of the United States was treacherously attacked by armed forces of 
the Japanese Empire. 

“The course of events since the outbreak of war in Europe in 1939 clearly demonstrates 
that the fate of every free and peace-loving nation of the world hinges upon the cutcome 0 
the present struggle against the ruthless efforts of certain Powers, including the Japanese 
Empire, to dominate the entire earth by the sword. 

“The wave of aggression has now broken upon the shores of the New World. 

“Tn this situation that menaces the peace, the security and the future independence of the 
Western Hemisphere, a consultation of the Ministers of Foreign Affairs appears to be of 
urgent desirability.” 


THE THIRD MEETING OF MINISTERS OF FOREIGN AFFAIRS 171 


mittee was appointed by the Governing Board of the Pan American Union 
to consider the replies received from the governments and to formulate a re- 
port, including a draft of a program. ‘The draft program was approved by 
the Governing Board on December 17, 1941, with the understanding that, 
in addition to the observations already made by a number of governments, 
other observations received later would be transmitted to the meeting.® 
The meeting convened at Rio de Janeiro on January 15 and adjourned on 
January 28, 1942. 

Section I of the program dealt with ‘‘The Protection of the Western Hemi- 
sphere,’ and under it were included: (A) the examination of measures to 
curb alien activities carried on within the jurisdiction of any American Re- 
public that tend to endanger the peace and security of any American Repub- 
lic; and (B) the consideration of measures which might be undertaken by 
the American Republics now for the development of certain common ob- 
jectives and plans which would contribute to the reconstruction of world 
order. 

Section II, dealing with ‘‘ Economic Solidarity,” called for the considera- 
tion of measures to be taken in respect (1) to control over exports of strategic 
raw materials; (2) the increased production of such materials; (3) the alloca- 
tion of imports essential to the domestic economy of each country; (4) the 
maintenance of adequate shipping facilities; and (5) the control of alien 
financial and commercial activities. The additional ‘“‘observations’’ made 
with respect to the program by a number of governments would have been 
of considerable importance but for the fact that the regulations for the meet- 
ing, approved by the Governing Board of the Pan American Union, while 
restricting (Art. 4) the introduction of ‘‘new topics,”’ made provision for the 
introduction by each Minister of ‘‘projects’”’ bearing upon the program, 
which, in the case of the governments in question, covered practically the 
same ground as their observations. 

As a rule the opening sessions of international conferences are merely per- 
functory gatherings. But in the case of the meeting at Rio de Janeiro the 
keen interest of the delegates in forecasting the attitude of certain of their 
number whose positions were still in doubt led them to look for a word or a 
phrase in the addresses that might indicate which way the wind was blowing. 
Continental solidarity was to be put to the test. Nine governments had al- 
ready undertaken to follow the United States into the war. Others had al- 
ready broken off diplomatic relations. Would the remaining governments 
go that far? Doubtless it was premature to ask an answer to this question; 


* For the text of the Program, see Third Meeting of the Ministers of Foreign Affairs of the 
American Republics: Program and Regulations, Pan American Union, 1941. The regulations 
under which the meeting was held were prepared by the Governing Board of the Pan Ameri- 
can Union in pursuance of a resolution (XVII) adopted at the Havana meeting in 1940; 
and after submission to the governments were approved on June 4, 1941. English version 
in this Journat, Supp., Vol. 35 (1941), p. 181. The Diario of the meeting, Vol. I, No. 1, 
also contains the program and the regulations, in Portuguese. 
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for the very purpose of the meeting was to find an answer by means of the 
procedure of consultation. In his address of welcome President Vargas laid 
stress upon the primacy of the problem of defense, but refrained from speci- 
fying the form defense should take. 4 plenary session followed, and Sr. 
Aranha was elected Permanent President of the meeting. He spoke of the 
gravity of the situation and called for ‘‘common action” and “‘continental 
organization’’ to protect America against the fate of Europe. Under Secre- 
tary of State Sumner Welles, surveying the conditions under which the 
United States was attacked and under which the obligations of continental 
solidarity had been brought into effect, recognized the full freedom of action 
of each of the governments, observing that each one of them had already de- 
termined, and would continue to determine ‘‘in its own wisdom the course 
which it will pursue to the best interest of its people in this world struggle.” 
Alone of the speakers, the Foreign Minister of Uruguay, Sr. Guani, an- 
nounced that he was prepared to support a resolution providing for a rup- 
ture of diplomatic relations with the aggressor countries. The Foreign 
Minister of Mexico, Sr. Padilla, appeared to express the sentiment of the 
meeting as a whole when he insisted that the attack upon the United States 
was not an attack upon one American country only; it was an attack upon 
the whole of America.° 

A second plenary session was held on January 16 to organize the com- 
mittees and subcommittees to which the various problems of the program 
would be assigned for detailed study.!® As at Panama and at Havana, the 
procedure was followed of appointing committees corresponding to each of 
the two sections of the program. Both the First Committee, and the Second 
Committee on ‘“‘Economic Solidarity,”’ consisted of representatives of the 
full membership of the meeting, so that the sessions of these committees 
differed only in form from plenary sessions of the meeting itself. The First 
Committee, on the ‘‘ Protection of the Western Hemisphere,’’ known also 
as the “‘ Political Committee,”’ was obviously the more important of the two, 
and the chairmanship of it fell naturally to Sr. Aranha as presiding officer of 
the meeting. Sr. Turbay of Colombia was made reporter. Two subcom- 
mittees were created, the first, with Sr. Fabrega of Panama as chairman and 
Sr. Concheso of Uruguay as reporter, dealt with subversive activities, con- 
tinental solidarity, the ‘‘attitude of America in the presence of war,’’ and 
coéperation between military staff officers. The second subcommittee, 
with Sr. Argafia of Paraguay as president and Sr. Arroyo of Guatemala as 
reporter, dealt with post-war problems, the juridical organization of the con- 
tinent, the Red Cross and public health, communications, penal colonies, 
and the humanization of war." With the creation of these committees and 


® The texts of the addresses at the opening session may be found, in Portuguese, in the 
Diario of the meeting, Vol. I, No. 2. The texts used in this article from the Final Act are 
taken from the Department of State Bulletin, Feb. 7, 1942, Vol. VI, pp. 117-141, and 
reprinted in this JounNna, Supp., p. 61 et seg. 1° Diario, Vol. 1, No. 3, p. 2. 

1 Each of the two subcommittees of the First Committee consisted of ten Ministers, 
selected by lot, with Brazil, in the person of the chairman of the committee, represented on 
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subcommittees, the character of the meeting changed from that of a confi- 
dential gathering of the whole body of Foreign Ministers to confidential 
gatherings of the smaller groups to which the particular topics were assigned. 
The results of the deliberations of these smaller groups were ‘“‘reported”’ 
to the full committee, which, holding sessions which were practically public, 
gave in most cases automatic approval to the work of the subcommittees.” 

Before either the committees or the subcommittees could proceed with 
their tasks it was first necessary to distribute among them the various “‘ proj- 
ects”’ introduced by the delegations. ‘These projects reached the high 
figure of 81, and it was to be expected not only that the proposals they made 
would not always be confined to the one topic on the program but that they 
would duplicate one another. Moreover, it was inevitable that, having 
introduced a particular project, the delegates of the states in question would 
be concerned not merely with the substance of the proposals made but with 
the form in which they were presented. This threw upon the subcommittees 
the task of piecing together as best they could the several projects dealing 
with a given topic, keeping the “‘Consideranda”’ (as the ‘‘ Whereas’’ clauses 
are known) of one project and part of its resolutions and adding something 
from the ‘‘Consideranda”’ of another project and perhaps part also of its 
resolution. In many cases, however, the projects were kept intact and 
adopted by the subcommittee without appreciable change." 

‘The problem of curbing alien activities had been given first place on the 


both. The members of the five subcommittees of the Second Committee were fewer in 
number and were selected by the chairman of the committee. While the membership of the 
subcommittees was fixed, delegates and technical assessors were free to attend meetings of 
any subcommittee, and to speak, but not to vote. Diario, Vol. I, No. 4, p. 3. For the 
membership of the two main committees and their respective subcommittees, see Diario, 
No. 6. 

The fact that each of the subcommittees of the First Committee had a number of topics 
assigned to it made it necessary for the chairman to nominate “‘sub-reporters’’ who became 
responsible for the particular topic assigned to them. Dvuario, No. 5, p. 9. 

The Secretariat of the meeting was elaborately organized, having at its head, as Secretary 
General, an experienced Brazilian diplomat, Sr. José de Paula Rodrigues Alves. Special 
secretaries were assigned to each of the committees and subcommittees and to each of the 
separate delegations. 

12 For comment on this feature of the meeting, see below, pp. 198-199. 

13 The meeting was well along before it was possible to find out the particular committee 
and subcommittee to which certain projects had been assigned. The distribution may be 
found in the Diario, Vol. I, No. 7, p. 4. The physical task of mimeographing so many 
projects and the fact that the time limit fixed by the regulations for their presentation was 
extended delayed considerably the work of the subcommittees. 

4 Tn order to accomplish their work in so short a time the subcommittees were obliged to 
work fast andfuriously. Great credit is to be given to the reporters for their skillful handling 
of the projects. But unfortunately, as will be pointed out later, it was often impossible for 
one subcommittee to know what another was doing even when their objects were closely 
related; nor was it physically possible for delegates interested in more than one problem to 
attend different subcommittee meetings held simultaneously. See the complaint of El 
Salvador on this point. Diario, No. 3, p. 6. 


174 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


program of the meeting, and to it the first subcommittee of the First Commit- 
tee gave foremost consideration. Among the projects presented was one 
from the United States (No. 22) reciting the various “‘acts of aggression of a 
non-military character’ inspired and directed by members of the Tri- 
partite Pact,’’ and proposing an elaborate series of measures to be taken by 
the American Republics to counteract such acts.” The resolution (XVII) 
adopted by the meeting follows closely the lines of the American project, 
omitting specific reference, however, to ‘‘members of the Tripartite Pact,” 
and transferring the proposed measures of control from the text of the proj- 
ect to an attached ‘‘Memorandum.”” The Emergency Advisory Com- 
mittee for Political Defense, upon which it was proposed by the American 
project that each State should have a representative, was accepted in the 
form of a committee of seven members, as proposed in the project of Uruguay. 
The ‘‘measures”’ of control proposed by the United States were put in the 
form of a recommendation rather than in that of a positive obligation. The 
memorandum in which they are drawn up covers four main heads: (A) Di- 
rect control of dangerous aliens by the requirement of registration, restric- 
tion of freedom of movement, prohibition of the possession of firearms and of 
radio transmitting instruments and other instruments of espionage and 
propaganda, limitations upon travel and change of residence and the pro- 
hibition of membership by such aliens in organizations controlled by the 
governments of the Tripartite Pact or by governments subordinated to them 
or working in their interest; (B) the prevention of abuses of citizenship; (C) 
the regulation of transit across national boundaries; and (D) the prevention 
of acts of “‘political aggression”? by means of penalties directed against the 
obstruction of war efforts, propaganda, and sabotage, and measures for the 
supervision and censorship of communications. While the memorandum 
has not the force of the resolution itself, it is presented as a sort of model code 
of the scope of possible national legislation in respect to subversive activi- 
ties.!¢ 

1° The Uruguayan project (No. 57) contains a preamble reciting the action taken by the 
American Republics prior to the meeting at Rio. Compare, on this point, C. G. Fenwick, 
“Tntervention by way of propaganda,” this JouRNAL, Vol. 35 (1941), p. 626. Other projects 
considered by the subcommittee were those presented by Venezuela (2), and Peru (78). 

16 For the text of the resolution, see this JouRNAL, Supplement, p. 76. While the dis- 
tinction between a resolution of the meeting and a mere recommendation is not strictly 
observed in the ‘conclusions ” of the meeting presented in the Final Act, in general a “‘resolu- 
tion’’ relates to a matter in which the Ministers meant to assume some degree of legal obliga- 
tion however loosely formulated, while a “recommendation” is merely that and nothing 
more. In one case (II. Production of Strategic Materials: see below, p. 193), the docu- 
ment is in part a recommendation and in part a resolution. 

On Feb. 25, the Governing Board of the Pan American Union, acting in accordance with 
the provisions of the Resolution on Subversive Activities, decided that the Emergency Ad- 
visory Committee for Political Defense should be composed of members designated by 
Argentina, Brazil, Chile, Costa Rica, United States, Uruguay and Venezuela. Montevideo 


was designated as the seat of the committee, and its first meeting fixed for the following 
April 15. 
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Under the same head of subversive activities were included several other 
projects, two of which, from the Dominican Republic (No. 51) and from 
Argentina (No. 62), proposed that the date of the meeting of the Inter- 
American Conference for the Coérdination of Police and Judicial Measures, 
planned to be held in September, 1942, should be held earlier. These proj- 
ects were adopted by the meeting as Resolution XVIII, advancing the date 
of the meeting of the conference to May, 1942, and at the same time, in pur- 
suance of a proposal coming from the Uruguayan delegation (No. 58), 
recommending that the conference study the possibility of broadening the 
South American Police Convention of 1920, making it applicable to all the 
countries of the continent and incorporating in it provision for an ‘‘Inter- 
American Registry of Police Records.’ !7_ A project presented by Panama 
(No. 63), looking to the coérdination by the American Governments of their 
national intelligence and investigation services with the object of eliminating 
more effectively espionage, sabotage and other subversive activities, was 
adopted practically without change as Resolution XIX, under the title 
“‘Codrdination of the Systems of Investigation.” A project presented by 
Chile (No. 79), reaffirming the principle of international law in accordance 
with which ‘‘aliens residing in an American State are subject to the jurisdic- 
tion of that State,’’ so that the countries of which they are nationals “cannot 
lawfully interfere, directly or indirectly, in domestic affairs for the purpose 
of controlling the status or activities of such aliens,’ was adopted without 
change, as Declaration XX, under the title, ‘‘ Reiteration of a Principle of 
International Law.”’ !8 

The second of the four topics assigned to the first subcommittee of the 
First Committee on the Protection of the Western Hemisphere was that of 
“Continental solidarity.”” This broad subject, although not appearing spe- 
cifically on the program of the meeting, was there by necessary implication; 
for whatever legal basis there might be for concerted action in defense of 
the continent was to be found in the meaning of that oft-repeated phrase. 
“‘Continental solidarity ’’—what did it mean now that the abstract language 
of treaties and declarations was to be reduced to specific acts, now that words 
were to be converted into deeds? In 1936, at Buenos Aires, there had been 
no more than the acceptance of the principle, with no element of contractual 
obligation. ‘‘In the event that the peace of the American Republics is 
menaced .. . ,” said the convention, any government shall consult with 
the other Governments of the American Republics, ‘‘which, in such event, 
shall consult together for the purpose of finding and adopting methods of 
peaceful coéperation.”” There was scarcely more than a suggestion that as a 


1” For the text of the resolution, see this JourNAL, Supplement, p. 80. 

18 For the background of this problem, see C. G. Fenwick, ““The Monroe Doctrine and the 
Declaration of Lima,” this JourNnax, Vol. 33 (1939), p. 257. The continued reiteration of 
the “principle” to which the Chilean project referred is an indication how strongly a number 
of States feel on the subject. 
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result of consultation some form of joint action might be taken.!® Two 
years later the Declaration of Lima, in reaffirming the ‘‘continental soli- 
darity’’ of the American Republics, proclaimed ‘‘their common concern and 
their determination to make effective their solidarity.” But while their 
‘respective sovereign wills’’ were to be codrdinated by the procedure of 
consultation, it was understood that the governments would ‘‘act independ- 
ently in their individual capacity.” 2° ‘The meeting at Panama, in 1939, 
went somewhat further. In addition to ratifying the Declaration of Lima, 
it proclaimed a ‘‘security zone,” which, if not accepted by the belligerents 
after joint representation, could be enforced by measures taken ‘‘individually 
or collectively,” to be determined by consultation when the occasion arose.”! 

It was the meeting at Havana in 1940, however, that gave to continental 
solidarity something approaching the contractual character of ‘collective 
security.’’ Confronted with developments in the war which not only 
threatened the maritime communications of the American States but fore- 
cast transfers of American territory which might directly affect the security 
of adjacent American states, the meeting went the full length of declaring: 
“That any attempt on the part of a non-American State against the integ- 
rity or inviolability of the territory, the sovereignty or the political independ- 
ence of an American State shall be considered as an act of aggression against 
the States which sign this declaration.” ?? Again no effort was made to 
agree in advance upon specific measures of codperative defense; consultation 
was to take place ‘‘in order to agree upon the measure[s] it may be advisable 
to take.” But no doubt was left as to the obligation to take some such 
measures; for the declaration goes on to refer to the negotiation of ‘‘com- 
plementary agreements so as to organize codperation for the defense and the 
assistance that they shall lend to each other in the event of aggression such 
as those referred to in this declaration.” 

Did the obligations assumed at Havana call for a declaration of war by 
each of the American Republics against the Powers that had made war upon 
the United States? No one interpreted them as having that legal effect. 
Nine States had already joined the United States in the war; * but their 
action was regarded as a matter of individual policy only. Did the Havana 


19 On the scope of the Buenos Aires convention, see C. G. Fenwick, ‘The Inter-American 
Conference for the Maintenance of Peace,” this JouRNAL, Vol. 32 (1937), p. 201; Perkins, 
Hands Off: A History of the Monroe Doctrine, p. 351. 

20 For the text of the declaration, see this JouRNAL, Supp., Vol. 34 (1940), p. 199. 

21 See Fenwick, American Neutrality: Trial and Failure, p. 129 ff. 

2 For the text, see this JourNa, Supp., Vol. 35 (1941), p. 15. It is a question whether 
the sovereignty of the United States over Hawaii and the Philippines was in the thought of 
the delegates at Havana. Certainly an attack was not looked for from that quarter at the 
time. But this issue was closed by the fact that Germany and Italy had joined Japan in the 
war. 

23 Costa Rica, Cuba, Dominican Republic, El Salvador, Guatemala, Haiti, Honduras, 
Nicaragua, and Panama. 
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Declaration call for a collective rupture of diplomatic relations with the Axis 
Powers? ** ‘The United States did not make such a claim directly. But the 
suggestion was clearly made that some restrictions upon the embassies and 
legations of the Axis Powers were a necessary measure of continental de- 
fense against the subversive activities of the Axis Powers. In his address 
at the opening session of the meeting, Under Secretary of State Sumner 
Welles had emphasized that, while it remained for each of the \merican Re- 
publics to determine ‘‘in its own wisdom the course which it will pursue to 
the best interest of its own people in this world struggle,” yet all were con- 
vinced that in accordance with the provisions of inter-American agreements 
and in the spirit of continental solidarity ‘“‘those nations which are not en- 
gaged in war will never permit their territory to be used by agents of the Axis 
Powers in order that these may conspire against, or prepare attacks upon, 
those Republics which are fighting for their own liberties and for those of the 
entire continent.” It was well known, Mr. Welles continued, that in time 
of peace the embassies and consulates of the Axis Powers had sought to 
undermine inter-American relations. Now, with ten of the American Re- 
publics at war, ‘‘the continued presence of these Axis agents within the West- 
ern Hemisphere constitutes a direct danger to the national defense of the 
Republics engaged in war.” Hence he insisted, ‘‘the preéminent issue pre- 
sented is solely that those Republics engaged in war shall not be dealt a 
deadly thrust by the agents of the Axis ensconced upon the soil, and enjoying 
the hospitality of others of the American Republics.” * 

Other delegations, however, were prepared to force the issue. Mexico, 
Venezuela and Colombia united in presenting a project (No. 21) calling for 
the breaking off of ‘political, commercial and financial relations’”’ with Ger- 
many, Italy and Japan. The proposed resolution was drafted in categorical 
terms, to the effect that in consequence of the principles of continental soli- 
darity accepted at Lima and at Havana, the acts of aggression committed 
against one of the American Republics by Japan, Germany and Italy must 
be considered as “‘acts of aggression against all of them and as an immediate 
threat to the liberty and independence of the Western Hemisphere’’; in con- 


* While this question constituted the dramatic interest of the meeting, it was not specifi- 
cally on the program, coming there only as one of the measures that might be taken for the 
defense of the hemisphere. 

* For the text of the address, see Department of State Bulletin, Jan. 17, 1942, Vol. VI, p. 55. 
Inasmuch as a right to engage in the subversive activities referred to by Mr. Welles was not 
included in the privileges accorded to diplomatic agents, it was theoretically possible to 
suppress them without actually closing the embassies and legations. But the practical 
difficulties would doubtless have been insuperable. Compare the statement made by Secre- 
tary Hull at the Havana Conference of 1940, Department of State Bulletin, Aug. 3, 1940, Vol. 
III, p. 65. The Resolution on Subversive Activities (XVII) does not appear to extend 
to the embassies and legations of the Axis Powers so as to restrict their use to purely 
diplomatic functions—due doubtless to the concentration of interest upon a rupture of 
diplomatic relations which would have prevented their use altogether. 
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sequence (Art. 3) ‘‘none of them can continue to maintain political, com- 
mercial or financial relations’ with those governments.** The project thus 
left no choice as to the action to be taken by the American Governments 
which had not as yet broken off relations. The subcommittee felt that, in 
view of its importance the project should be submitted directly to a plenary 
session of the First Committee.?7 Argentina and Chile refused to accept it 
in its categorical form, and it was accordingly phrased so as to permit them 
to take action when they found it convenient to do so, the phrase adopted 
being that the American Republics might act ‘“‘in accordance with the pro- 
cedures established by their own laws and in conformity with the position 
and circumstances obtaining in each country in the existing continental con- 
flict.” ?8 The negotiations were prolonged and great effort was made to 
find a formula which would amount in some degree to collective action. In 
the end the majority of nineteen gave way to the minority of two so as to 
preserve unanimity, the resolution as finally adopted reading: 

The American Republics, in accordance with the procedures estab- 
lished by their own laws and in conformity with the position and cir- 
cumstances obtaining in each country in the existing continental con- 
flict, recommend the breaking of their diplomatic relations with Japan, 
Germany and Italy, since the first-mentioned State attacked and the 
other two declared war on an American country. 


Even if the article had not been drafted in terms of a ‘‘recommendation,” 
rather than of an agreement to act, the opening clauses would have ven 
the fullest liberty of action to Argentina and Chile. The drafting « the 
article is defective in that the qualifying clauses relate to ‘“‘recomn nd” 
rather than to ‘‘ breaking of’’; but the sense is clear enough.”® It is . ° sig- 
nificance that once diplomatic relations have been broken they can: ot be 


26 For reasons not found in the record, the preamble of the project, putting the res: ution 
in its proper setting, disappeared in the course of the discussions. This nappened in the 
case of several other important resolutions which appear in the Final ct in somewhat 
truncated form. In the subcommittee meetings the procedure followed as to seek agree- 
ment first upon the substance of the resolution (matéria propriamente resc tiva) and to leave 
it to the reporter to formulate the preamble expressing the “doctrinal ma ter.” See Diario, 
Vol. I, No. 6, p. 11. 

27 The submission of the problem by the subcommittee to the full «ommiitee did not 
actually result in general discussion of the question in that committee, but rather left it to 
an informal subcommittee of the States whose interests were more deep y ‘nvolved. 

28 It is not clear whether this saving phrase preceded or followed the pr _sal of Argentina 
to change ‘“‘cannot continue” (no podrdn continuar) relations to “can not-c » titrue” (podrdn 
no continuar), which brought impatient comments from the Mexican d.. gate at a plenary 
session on Jan. 23. 

29 Had the article been drafted under less pressure, the inconsistency wo'iid doubtless have 
been avoided of a collective recommendation by the American Republies to do what 80% 
of them had already done, apart from the fact that some of them were actually at war. The 
Costa Rican delegate, Sr. Echandi Montero, felt it necessary to state that his vote for the 
recommendation did not mean any lessening of the responsibilities of Costa Rica as a bel- 
ligerent. Diario, Vol. I, No. 18, p. 5. 


= 
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restored prior to common consultation (Art. 4), although the consultation 
itself may not necessarily lead to a collective decision. 

Before the close of the meeting all but Argentina, Chile and Ecuador had 
announced the breaking off of diplomatic relations. Ecuador had delayed 
pending the settlement of its boundary controversy with Peru, but took 
action formally on January 29, the next day following the close of the meet- 
ing. Brazil took its decision in advance of the closing session, but reserved 
public notification until that occasion. Following his formal address at the 
closing session of the meeting, Sr. Aranha made the dramatic announcement. 
Brazil must ‘‘stand by its word, . . . in consequence of the recommenda- 
tions of the Third Consultative Meeting of Foreign Ministers, Brazil has 
broken diplomatic and commercial relations with Germany, Italy and 
Japan.”’ Asserting that the structure of Pan Americanism was being put 
to the test, Sr. Aranha declared that ‘‘we are fulfilling our duty as Ameri- 
cans.” 9° Jn thus affirming that the breaking off of diplomatic relations by 
Brazil was based squarely upon the obligations assumed at Havana, Sr. 
Aranha indirectly challenged the position taken by Argentina and Chile.*! 
Sr. Padilla, of Mexico, who followed him, appealed by name to the two 
“great brother-peoples’’ and expressed the confidence that before long they 
too would be found in the constellation of the American firmament. 

Under the same head of ‘‘ Continental Solidarity” the first subcommittee 
approved a number of other projects, one from Paraguay (No. 1) calling 
for ¢>onsultative meeting in the case of the violation, or threat of violation, 
of a aly ratified treaty between two or more States of the continent. The 
projet was modified by the subcommittee so as to limit it to “treaties of 
suc! 'Y nature as to put the solidarity of America in grave peril’’; and the 
decla*ttion (X XI) was adopted with that limitation.** The reference to the 
pending controversy between Ecuador and Peru was clear; and, consistently 
with ‘its attitude in regarding the controversy as not one for submission to 
inquiry or arsitration under inter-American agreements, Peru entered a 
reservation to he declaration to the effect that ‘‘the project voted does not 
refer to the detynse of the American hemisphere against dangers from with- 


3° For the text of the address, see Diario, Vol. I, No. 15, p. 12. 

1 In point of law, however, Argentina and Chile might still assert that an indefinite obliga- 
tion, such as.that taken at Havana, could only be made definite by the individual decision of 
the parties obligat+d, Technically speaking, there was no more legal obligation to break off 
diplomatic relati«as than there was to declare war. But, under the circumstances, “legal” 
obligations were, rj being too meticulously considered; it was a question of the spirit in 
which agreements were made and of what each nation felt it must do in accordance with its 
own interpretation, of them. Argentina’s position was set forth in a letter of Vice-President 
Castillo, which was read at the second plenary session of the meeting on Jan. 16. See 
Diario, Vol. 1, No.:8, p. 2. 

3 See Diario, Vel. I, No. 15, p. 14, where, however, the address is not reported verbatim, 
the specific mention of Argentina and Chile being omitted. 
* For the text of the declaration, see this JoorNAL, Supplement, p. 82. 
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out the continent and it is therefore not properly on the program of the meet- 
ing.” ** The reservation also states that in any case the resolution is not 
applicable to controversies which the parties have already submitted to a 
special jurisdiction. Two other projects, one presented by Haiti (No. 43) 
and another by Panama (No. 76), bore upon the pending controversy be- 
tween Ecuador and Peru, although without reference by name to the two 
countries. ‘These were combined by the subcommittee into a single project 
which was adopted by the meeting as a resolution (XXIII) under the title, 
“Condemnation of Inter-American Conflicts.’”” The preamble recites the 
need of a closer union on the part of the American Republics in consequence 
of the war, and appeals to ‘“‘the spirit of conciliation of the various Govern- 
ments to settle their conflicts by recourse to the inter-American peace agree- 
ments formulated during the course of the recent Pan American conferences, 
or to any other judicial machinery.” At the same time the resolution en- 
courages the efforts of the countries which were endeavoring to reach a peace- 
ful solution of the existing differences between American countries. 

A project presented by Ecuador (No. 29), reciting that the ‘“‘good neigh- 
bor” policy was a “general criterion of right and a source of guidance in the 
relations between States’”’ and that it prescribes “‘respect for the funda- 
mental rights of States as well as codperation between them for the welfare 
of international society,” and declaring that the policy is “‘a norm of the 
positive international law of the American Continent,’ was likewise ap- 
proved by the subcommittee and adopted, with slight modification, as 
Declaration XXII of the meeting.** 

A third head under which the first subcommittee of the First Committee 
classified the projects before it, was entitled ‘‘ Attitude of America in the 
presence of war.’’ A project (No. 20), presented by Mexico but signed also 
by the United States, Venezuela, Cuba, Colombia, Bolivia and Costa Rica, 
called for the ‘‘wholehearted adherence to and the support” by the American 
Republics of the principles contained in the ‘‘ Atlantic Charter,’ the text of 
which was reproduced in the resolution. In justification of the resolution it 
was said that the principles contained in inter-American agreements and the 
fact that the American Republics were now on the side of the forces of liberty 
in their struggle against brute force and barbarism made it necessary ‘“‘to 
formulate common points of view”’ with respect to measures of reconstruc- 


* The Peruvian delegation called attention to the fact that the regulations of the meeting, 
approved by all of the governments, prescribe the necessity of unanimous agreement to 
changes in the program. 

85 Compare the reservation made by Peru to the resolution on the Inter-American Juridical 
Committee, below, note 49; as well as the reservation made by Peru at Havana to the resolu- 
tion on the peaceful solution of conflicts, this JourNa, Supp., Vol. 35 (1941), p. 28. 

% The declaration well illustrates the tendency in Latin America to take a broad conception 
of legal principles and to find in the moral law between individuals a basis of law between 
States. It may be noted, however, that the phrase “positive international law” in the 
Ecuadorean project became “international law” in the declaration. 
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tion after the war. The subcommittee approved the project, adding a final 
paragraph, suggested by the Mexican delegate, expressing the belief that 
when peace should come ‘‘the aspirations of the American Republics should 
be included in the principles upon which the international order should be 
based.”’ Objection appears to have been raised in plenary session of the 
committee whether it was appropriate that the American Republics should 
go on record in favor of a statement of principles which was not of American 
origin, some degree of what might be called ‘‘continental isolationism” 
appearing to be in evidence among certain of the delegates.*7 The result 
was that the draft project was toned down to a weak statement (XXXV) 
that the meeting resolved ‘‘to take note of the contents of the Atlantic 
Charter,” and to express to the President of the United States its satisfaction 
with the inclusion in that document of principles which constitute a part of 
the juridical heritage of America, in accordance with the provisions of the 
Convention on the Rights and Duties of States approved at the Seventh 
International Conference of American States, held at Montevideo in 1933. *8 

A project (No. 28) presented by Panama was directed against the diplo- 
matic representation by an American Republic of the interests of a non- 
American State. The proposed resolution, after reciting the fact that the 


37 In the preamble of the Mexican project reference had been made to the Joint Declara- 
tion of Continental Solidarity, adopted at Panama, the third paragraph of which read as 
follows: 

“That these principles are free from any selfish purpose of isolation, but are rather in- 
spired by a deep sense of universal codperation, which impels these nations to express the 
most fervent wishes for the cessation of the deplorable state of war which today exists in 
some countries of Europe, to the grave danger of the most cherished spiritual, moral and 
economic interests of humanity, and for the reéstablishment of peace throughout the world 
—a peace not based on violence, but on justice and law.” 

The project had thus an anti-isolationist tendency. 

38 No record of the discussions is available to indicate whether exception was taken to the 
articles of the charter on their own merits. They are obviously open to constructive criti- 
cism, and there was reason enough why, in the short time available for discussion, many of 
the delegates would have preferred an original statement of peace aims of a more compre- 
hensive character. Compare Resolution (XXV) on Post-War Problems, below, p. 187. 
The Diario, No. 11, p. 15, speaks of a special ‘‘Committee of Five” appointed to revise the 
draft of the subcommittee. 

The omission of the elaborate preamble of the original project, which had been reported 
intact by the subcommittee, was unfortunate; for the preamble set forth the connection 
between inter-American principles and those of the Atlantic Charter. A number of dele- 
gates were heard to observe that the resolution, as adopted, was so little of a compliment to 
the authors of the charter that it might better have been omitted altogether. 

Consistently with its attitude taken at previous meetings, Guatemala entered a reserva- 
tion announcing that, while it accepted fully the principles of the Atlantic Charter, in respect 
to its rights to Belize it made the same reservation made at Panama (see Declaration of 
Panama); and that it stood by the resolutions and the convention adopted at Havana (see 
Act of Havana; The Question of Belize; and Convention on the Provisional Administration of 
European Colonies and Possession in the Americas, Art. XVIII, this Journax, Supp., Vol. 
35 (1941), pp. 18, 28). For the question of Belize, see Gustavo S. Galvez, El Caso de Belice, 
ala Luz dela Historia y el Derecho Internacional, Guatemala, C. A. 1941; F. Asturias, Belice, 
Guatemala, C. A. 1941. 
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existence of a state of war and the breaking off of diplomatic relations by a 
non-American State had led an American State (unnamed) to ask the others 
permission to undertake to represent the interests of other non-American 
States with which the country so requested was at war or with which it had 
broken off diplomatic relations, and that this representation was incompati- 
ble with continental solidarity, declared that no American State, signatory of 
the Fifteenth Havana Resolution (on Reciprocal Assistance and Coépera- 
tion) could accept such representation, and those who had already done so 
should decline to continue it. The project, having been held up for a time 
by the subcommittee pending the action of other committees upon related 
matters, was approved by the subcommittee and was finally adopted in the 
form of a recommendation (XXXVI) ‘‘that no American State shall au- 
thorize another American State to assume before its Government the repre- 
sentation of the interests of a non-American State with which it has no 
diplomatic relations or which is at war with nations of this hemisphere.” 
The recommendation, while somewhat faulty in style, clearly bars Brazil, for 
example, from permitting the Argentine Embassy in Rio de Janeiro to repre- 
sent the interests of Germany, Italy or Japan.*® 

It was obviously a matter of continental solidarity that an American 
Republic, at war with a non-American State, should not be treated as a 
belligerent in respect to access to the ports of another American Republic or 
in general in respect to restrictions upon a belligerent imposed by the interna- 
tional obligations of neutrality. The anomalous status of ‘‘non-belliger- 
ency,’’ which had already obtained a foothold in American international law, 
might be described as a modern application of the principle of ‘‘ benevolent 
neutrality”? recognized by Grotius. The Government of Uruguay had 
recognized such a status in 1917; and Argentina had revived the conception 
in May, 1940, at the time of the violation by Germany of the neutrality of 
Holland and Belgium.*® Projects in respect to non-belligereney were pre- 
sented by Ecuador (No. 30), Mexico (No. 50) and Uruguay (No. 60), those 
of Mexico and Uruguay extending the privileges of non-belligerency not only 
to American States involved in the present war, but to non-American States 
as well when the latter were at war with an American State. The Ecua- 
dorian project defines the status of non-belligerency as follows: 


No. 2. The declaration of non-belligerency made in the preceding 
article shall signify the maintenance of the normal relations of peace 
between the American Republics not taking part in the war and those 


89 The recommendation puts the burden of refusal upon the American State which has 
broken relations rather than upon the State which is requested by the non-American State to 
represent its interests and which in turn makes a request to be permitted to doso. Panama 
and Nicaragua argued in favor of the provisions of the project as presented. See Diario, 
Vol. I, No. 13, p. 7. 

40 See, on the subject on non-belligerency R. R. Wilson, ‘‘ Non-belligerency in relation to 
the terminology of neutrality,” this JourNAt, Vol. 35 (1941), p. 121; and articles cited in note 
6, above. 
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taking part in it, and, therefore, the maintenance of the reciprocal in- 
ternational rights and duties derived from that status, without prejudice 
to assistance and codperation for defence, in conformity with inter- 
American agreements and bilateral and multilateral pacts between the 
American Republics. 


The Mexican project referred to non-American States fighting on the side 
of the United States as being “‘ virtually allies”; while the Uruguayan project 
referred to the fact that the security of inter-American navigation was being 
maintained by the combined fleets of American States and those of other 
continents. ‘The subcommittee unified the three projects, making the 
definition of ‘‘non-belligerency”’ in the Ecuadorean project Article 3 of the 
resolution reported to the committee. Objection was taken, however, in 
full committee, to an unqualified extension of the status of non-belligerency 
to other than American States; with the result that the resolution as finally 
adopted (XX XVII) limits the obligation to ‘‘any American State which is 
now at war or may become involved in a state of war with another non- 
American State.” 4 In respect to the treatment of non-American states 
as non-belligerents, Article 2 of the resolution reads: ‘‘To recommend that 
special facilities be granted to those countries which, in the opinion of each 
Government, contribute to the defense of the interests of this hemisphere 
during this emergency.’”’ Article 2 thus makes it possible for states not 
maintaining diplomatic relations with Russia, or not being willing to concede 
special privileges to Russia, to refrain from doing so without open dis- 
crimination.” 

Although the Meeting of Foreign Ministers had been called primarily with 
the object of discussing practical measures to be taken for continental de- 
fense, it would have been out of harmony with other similar gatherings if 
expression had not been given to the strong emotions aroused by the condi- 
tions with which the American Republics were confronted. The Govern- 
ment of Ecuador felt that it was desirable to denounce specifically the ag- 
gression committed by Japan against the United States. An elaborate 
preamble to the project (No. 33) recited the circumstances under which the 
aggression was committed, and the principles of inter-American and general 
international law thus violated. The resolution, as adopted (XXIV), 
instead of ‘‘declaring” that Japan had violated the principles of interna- 
tional law, ‘‘makes it of record” that Japan had done so, thus avoiding a 


“The correct literal translation obviously being, “with another State, not American” 
(‘con otro Estado no Americano,” the master text being in Spanish). 

“ The omission of the elaborate preamble approved by the subcommittee was regarded 
by a number of the delegates as unfortunate. Doubtless those who were opposed to includ- 
ing Great Britain with the American States in the treatment as non-belligerents felt it neces- 
sary to eliminate references in the preamble that led up to its inclusion. The resolution was 
voted without discussion in the plenary session of the committee; the chairman, however, 
asking for a vote of thanks to the Government of Uruguay for initiating the idea of extending 
the privileges of non-belligerency to other than American States. 
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phrasing that might seem too obvious in the face of other action taken 
against Japan. At the same time the resolution extends the condemnation 
“to the Powers which have associated themselves with Japan.” * 

In like manner the Government of Mexico introduced a project (No. 48) 
recognizing the ‘‘heroic struggle” of the nations conquered and temporarily 
occupied by the totalitarian Powers, and expressing ‘‘full sympathy and soli- 
darity’’ with them and belief in the recovery of their independence. The 
Uruguayan delegate appears to have raised the question of the recognition 
of the governments in exile, and the project was modified by the subcommit- 
tee so as to include that point. The omission of France and Denmark from 
the list of nations recited in the preamble of the project was deliberate, in- 
asmuch as they were collaborating with the aggressors; ‘4 so that when the 
full committee proceeded to adopt the project, in the form of a reeommenda- 
tion, without the original preamble, the Mexican delegate insisted upon a 
modification of the text.“ The recommendation (XXXVIII) was then 
made to read: “‘That the Governments of the American Republies continue 
their relations with the Governments of those occupied countries which are 
fighting for their national sovereignty and are not collaborating with the 
aggressors, and express the fervent hope that they may recover their sov- 
ereignty and independence.” 

There remained for the first subcommittee of the First Committee the 
problem of coérdinating the general staffs of the different countries in the 
interest of continental defense. A project introduced by the Dominican 
Republic (No. 16) called for the appointment of military and naval attachés 
‘to serve as liaison officers between the General Staffs of the armies of the 
nations of the American continent.”’ A similar project was presented by 
Chile (No. 80). Two other projects called for the creation of a Permanent 
Inter-American Defense Committee (Haiti, No. 44; Uruguay, No. 59). A 
Peruvian project (No. 77) called for “‘collective measures for the integral 
defense of the continent.’”’ The recommendation adopted (XX XIX), under 
the title ‘‘ Inter-American Defense Board,” calls for ‘“‘the immediate meeting 
in Washington of a committee composed of military and naval technicians 
appointed by each of the Governments to study and to recommend tothem 
the measures necessary for the defense of the continent.”’ 

To the second subcommittee of the First Committee were assigned five 
separate topics, each with its own sub-reporter to whom the projects bearing 


«@ With this resolution must be associated a project presented by Bolivia (No. 10), entitled, 
“‘ Affirmation of the traditional theory of law in face of a deliberate disregard of international 
justice and morality,” in which, after an elaborate preamble on the place of law and justice in 
international relations, the American Republics reaffirm their faith in international law. 
The project was referred to the Inter-American Juridical Committee, by Agreement XXVIII. 

“ Albania and the Baltic States were apparently overlooked in the discussions. 

Diario, Vol. I, No. 13, p.8. The omission of the preamble of the project reported by the 
committee suggests that here again, as in the case of the Atlantic Charter, some element of 
“continental isolationism” appears to have been in evidence, the basis for which does not 
appear in the record. 
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on the topic were assigned. ‘The leading topic, although second in order of 
assignment, was the ‘Juridical Organization of the Continent.”’ The chief 
problem under this head was the reorganization of the Inter-American Neu- 
trality Committee, whose functions, prescribed by the First Meeting of 
Foreign Ministers at Panama in 1939, were obviously no longer in keeping 
with the changed conditions.‘* Several projects were before the subcommit- 
tee. The project presented by the United States (No. 25) proposed the 
creation of a new Inter-American Committee on Juridical and Post-War 
Problems, composed of 21 members, one to be named by each of the Govern- 
ments, and given advisory functions in respect to the problems arising out of 
the war, disputes between American States when referred to the committee 
by agreement of the parties, and the question of judicial assistance and other 
related matters. ‘The project presented by Ecuador (No. 31) left the exist- 
ing organization of the committee unchanged, as did also the Uruguayan 
project (No. 59); while the Peruvian project (No. 77) for an “‘ Inter-American 
Committee on Juridical Solidarity ’’ raised the number of members to twelve. 
In spite of a desire on the part of a number of the delegations for a committee 
to which each State might name a member, the argument in favor of a 
strictly technical committee, sufficiently small in number to be able to work 
effectively, prevailed; and the subcommittee decided that no change should 
be made in the organization of the new committee. The resolution (X XVI) 
provides that ‘‘the Inter-American Neutrality Committee at present existing 
will continue to function in its present form under the name of ‘Inter- 
American Juridical Committee,’ will have its seat at Rio de Janeiro and may 
meet temporarily, if it deems it necessary, in other American capitals.” It 
is provided, however, that the new committee may invite American jurists 
whom they consider to be specialists in particular subjects to take part in 
their deliberations; thus permitting the committee to enlarge its membership 
from time to time.*’ 

A wide variety of functions were assigned to the new Juridical Committee. 
It is called upon to study, “‘in accordance with experience and the develop- 
ment of events, the juridical problems created for the American Republics by 
the world war,’ as well as problems specifically submitted to it by resolutions 
of inter-American meetings of Foreign Ministers or of international con- 
ferences of American States. It is to continue its studies on contraband of 
war and on the project of a code of the principles and rules of neutrality; 4 
it is ‘to report on possible claims”’ arising from the requisition of immobilized 

“ For a survey of the functions of the Neutrality Committee, see C. G. Fenwick, ‘“‘The 
Inter-American Neutrality Committee,” this JourNaL, Vol. 35 (1941), p. 12. 

‘7 The committee is also authorized, in exceptional cases, to have recourse to the services 
of technical experts when considered indispensable for the most efficient performance of its 
duties. The resolution also provides that the members “will have no other duties than 
those pertaining to the committee,” thus excluding the appointment of members of the 
diplomatic service resident in Rio de Janeiro. 


“8 The first thirty articles of the Draft Code of Neutrality had already been forwarded to 
the Pan American Union before the United States was at war. 
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merchant ships and from unlawful acts of the belligerents; 4° and it is ‘‘to 
develop and coérdinate the work of codifying international law.” In respect 
to this last task it was provided that the work should be ‘‘ without prejudice 
to the duties entrusted to other existing organizations.’’ The question of the 
reorganization of the work of codifying international law was not on the 
agenda of the meeting; and in view of the complicated character of the ma- 
chinery of codification, it remains to be seen whether the committee can 
succeed in coérdinating in any degree the activities of the existing organiza- 
tions and in thus pushing forward the work which, in consequence of divided 
responsibility, has not been effectively prosecuted.®*° 

The functions of the Juridical Committee were further extended by a 
resolution coming under the first topic assigned to the committee—that of 
‘Post-War Problems.’”’ Projects introduced by a number of the delegations 
made it clear that their Governments were seriously concerned with the 
problem of rebuilding a world of law and order at the close of the war. In 
his address at the opening session of the meeting, Under Secretary of State 
Welles had emphasized the need of unity in order that the American Re- 
publics ‘‘may prove to be the potent factor which they should be of right in 
the determination of the nature of the world of the future, after the victory is 
won;” and he went on to quote President Wilson’s ideal of ‘‘a universal 
dominion of right by such a concert of free peoples as shall bring peace and 
safety to all nations and make the world itself at last free.” *' In the project 
(No. 25) presented by the United States for the reorganization of the Neu- 
trality Committee the functions assigned to the Juridical Committee were 
sufficiently broad to have warranted the study of problems arising after the 
war as well as during it. The Peruvian project (No. 77) was more specific, 
calling upon its proposed Inter-American Committee on Juridical Solidarity 
“‘to prepare a plan for the reconstruction of international life at the termina- 
tion of the war and to propose the measures which should be taken to carry 
out this plan.”” The Colombian project (No. 19), after setting forth the 
basis of a ‘“‘new order of peace,’’ called upon the Neutrality Committee tc 


4° In spite of the clear language of the text, Peru entered a reservation to this function of 
the committee, stating that: ‘‘ Peru votes in favor of this project, with the reservation that, 
in accordance with the express purpose of this meeting, the enemy State referred to in 
paragraph ‘c’ must be a non-American State. Furthermore, it places on record the fact 
that the Third Meeting of Ministers of Foreign Affairs gave it this true interpretation.” 
Compare the reservation entered by Peru to Declaration XXI, above p. 179. 

5° The work of codifying international law, as provided for in successive resolutions of 
inter-American conferences, is distributed among numerous bodies: the National Commit- 
tees, appointed by the separate governments; the Permanent Committees (of Rio de Janeiro, 
for Public International Law; of Montevideo, for Private International Law; and of Havana, 
for Comparative Law and Unification of Legislation); the Committee of Experts; and the 
Inter-American Conference of Jurists. 

See Agencies for the Codification of International Law, Third Edition, Pan American 
Union, 1940. 
51 For the text of the address, see Department of State Bulletin, ibid. 


THE THIRD MEETING OF MINISTERS OF FOREIGN AFFAIRS 187 


‘formulate recommendations in the juridical and political fields and in that 
of international security.”’ 

Other projects included economic as well as political objectives. The 
Ecuadorean project (No. 32), based upon a preamble reflecting high idealism, 
recommended to all of the American countries ‘‘the creation of committees 
charged with studying the moral, juridical and economic bases of a just 
peace.”’ ‘The results of these studies were to be mutually exchanged, and 
extracts from them were to be published by the Pan American Union.*? 
A second project (No. 36), having in mind ‘‘the organization of post-war 
economy,” called for the establishment of a central committee and of in- 
dividual national committees of experts ‘‘to study the assistance which each 
of these countries can render to the general undertaking of American and 
universal economic reconstruction.” A Peruvian project (No. 73) proposed 
the creation of a ‘‘ Pan American body”’ to study preventive measures and to 
propose definitive solutions in respect to ‘“‘economic rehabilitation.’”’ The 
resulting resolution (X XV), under the title, ‘‘Post-War Problems,’’ follows 
closely the lines of the Colombian project, setting forth in its preamble the 
relation between the legal and the economic bases of a permanent peace. 
Economic problems are assigned to an ‘‘ Inter-American Technical Economic 
Conference,” to be convoked by the Pan American Union, the work of which 
is to be coérdinated with that of the existing Inter-American Financial 
and Economic Advisory Committee. To the Juridical Committee is en- 
trusted ‘‘the formulation of specific recommendations relative to the in- 
ternational organization in the juridical and political fields, and in the field of 
international security ’’—a large assignment, covering not only principles of 
law and the machinery of international organization, but also the relation 
between the inter-American regional organization and the ‘‘universal”’ 
organization of the nations at large.™ 

Among the projects assigned to the sub-reporter of the topic, ‘‘ The Juridi- 
cal Organization of the Continent,’ were several which looked to the devel- 
opment, in one form or another, of plans of continental defense, which might 
more logically have been assigned to the first subcommittee under its topic, 


% The preamble of the Ecuadorean project read as follows: 


“Whereas: 

“1. It is necessary to study with the greatest care the reorganization and improvement of 
the legal-political bases of international life, in order that the coming peace may be perma- 
nent and may be built upon sound foundations of justice, for the benefit of mankind; 

‘2. America should present itself at the peace conference with uniform plans and ideals, 
so that it may be able to influence effectively the deliberations and avoid the recurrence of the 
causes which brought on the present conflict and the chaos in which the world finds itself.”’ 

53 Additional functions were assigned to the Juridical Committee in consequence of a 
project (No. 6) introduced by El Salvador recommending that in the program of future 
meetings of Foreign Ministers there be included the “coérdination of the resolutions, declara- 
tions and other acts of previous Meetings of Ministers of Foreign Affairs,’’ which was adopted 
as Resolution XXVII. The Bolivian project (No. 10), calling for a reaffirmation of the 
traditional theory of international law in the face of the deliberate disregard of justice and 
morality, was also referred to the committee. See above, note 43. 
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“‘Continental Solidarity.”” The Mexican project (No. 47) was the most 
elaborate of these, proposing the creation of a ‘‘coérdinating committee of 
continental defense’’ and setting forth at length the powers and functions 
to be conferred upon the committee, including those of a central organ of 
information upon mutual plans, proposals for the reciprocal use of the terri- 
tory of the American Republics for military purposes, the coérdination of 
communication services, the common use of territorial waters and airports, 
provisioning of ships and the transfer of flags. The committee thus contem- 
plated the closest coéperation for defense, constituting in fact practically a 
military alliance. In addition the committee was called upon to study and 
formulate ‘‘the aspirations of the American States for the organization of 
international peace and order’’—this last function possibly explaining the 
assignment of the project to the second subcommittee. The Uruguayan 
project (No. 59) combined in one resolution the transformation of the Neu- 
trality Committee into an “Inter-American Committee of Codperative De- 
fense,”’ to study and formulate recommendations with respect to the juridical 
problems of defense, and the establishment in Washington of a technical 
military body, composed of delegates from each of the American States, to 
study the problem of arming the respective Governments for mutual defense. 

The Mexican and the Uruguayan projects were combined by the sub- 
committee into a single project, which was reported favorably by the re- 
porter of the First Committee, Sr. Turbay, to the plenary session of January 
27, in identical terms with the project presented by the reporter from the 
fourth title of the first subcommittee dealing with ‘“‘Contact Between the 
Major Staffs of the American Armies,” * both projects resulting in the 
adoption of Recommendation XX XIX, under the title, ‘‘ Inter-American 
Defense Board.” 

The third topic assigned to the second subcommittee was that of ‘‘Com- 
munications.”’ A project presented by the United States (No. 24), called 
for the restriction of the operation of airplanes and the use of airports ‘‘to 
bona fide citizens and enterprises of the American Republics or to citizens 
or enterprises of such other countries as are proven to be in full sympathy 
with the principles of the Declaration of Lima.’”’ This was adopted without 
further modification than the insertion of a clause leaving it to ‘‘the judg- 
ment of the respective Governments”’ to determine whether citizens or enter- 
prises of other countries had shown themselves to be in sympathy with the 
Declaration of Lima.** A project (No. 23) submitted by the United States 
on the subject of ‘‘Telecommunications”’ called for the closing of all tele- 
communication facilities between the American Republics and members of 


54 See above, p. 184. 
55 The selection of the Declaration of Lima as the standard to which the non-American 
country must conform is not clear, inasmuch as the declaration is directed against threats 
from abroad. Possibly the intention was to avoid the difficulty encountered in the resolu- 
tion (XX XVII) extending the privileges of non-belligerency to other than American States. 
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the Tripartite Pact, including territories subject to them; the establishment 
of controls over all message traffic by means of the licencing of facilities; 
the prevention of the ‘‘transmission and reception of information, public or 
private, which might directly or indirectly promote the purposes of the mem- 
bers of the Tripartite Pact, or of governments subservient to them’’; and 
the elimination of clandestine radio stations.°6 The resolution adopted 
(XL) substituted ‘‘aggressor States’’ for ‘‘members of the Tripartite Pact’’; 
adopted the licencing system; recommended measures to eliminate clandes- 
tine stations; but rejected the drastic provisions for control over “‘informa- 
tion.”” Even as thus amended the Chilean delegate accepted the resolution 
subject to its conformity to the Chilean Constitution.*7 Three other proj- 
ects (Nos. 14, 54 and 78) dealing with the improvement of the Inter-Ameri- 
can system of communications were approved by the subcommittee, but 
were merged in a more elaborate resolution (IV) reported out from the 
Second Committee. 

Bearing only remotely upon the defense of the hemisphere but included 
under it for want of another heading on the program were four other topics 
upon which there was no difference of opinion. Projects were presented by 
Venezuela (No. 5) and by the United States (No. 27) relating to the Red 
Cross; and a resolution was adopted (X XIX) reciting the need of developing 
Red Cross work by means of national societies and referring to the declara- 
tion made at the Havana meeting in 1940 in favor of an Inter-American 
League of National Red Cross Societies and recommending action in both 
respects.5® A project dealing with the ‘‘Improvement of Health and Sani- 
tary Conditions,” presented by the United States, was adopted (XXX) 
without modification. The Mexican delegation felt that the time was ap- 
propriate to get rid of the disgrace of the French penal colony off the coast 
of French Guiana; and a project (No. 49) was introduced expressing the de- 
sire on the part of the American Republics ‘‘that penal colonies of non-Ameri- 
can States no longer continue to exist in America, since they are considered 
contrary to the ideal of American liberty.’”’ The resolution, as adopted 
(XXXII), calls upon the Governing Board of the Pan American Union “‘to 
approach those States’’ which possess territories in America used as penal 
colonies in order to eliminate the future use of such territory for that purpose. 
Lastly, a resolution based upon a project introduced by the Chilean delega- 


5 So drastic were the provisions that the United States itself could not have accepted them 
if it had not been at war. Brazil asked for changes due to the fact that it had already passed 
domestic legislation on the subject. 

*T No formal reservation was made; merely a statement in the record. 

** The last article (4) of the resolution, not appearing in either project, is reminiscent of the 
sharp controversies among the women’s groups at Buenos Aires in 1936 and at Lima in 1938. 
It provides, “That, when they [Governments of the American Republics] deem it desirable, 
they consider whether the services rendered by women to the Red Cross in times of peace 
or war can be given equal weight within the framework of their respective domestic legisla- 
tion to those of a military nature rendered by men.” 
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tion (No. 81) was adopted (X XXIII), reaffirming the principles contained 
in the Panama Resolution on the Humanization of War and condemning 
specifically ‘‘the practice of holding prisoners as hostages and taking re- 
prisals on them as contrary to the principles of law and the humanitarian 
sentiments which States must observe during the course of hostilities.’’ 5* 

While not appearing on the program and not given any official recognition 
in the Diario of the proceedings, the settlement of the boundary dispute be- 
tween Ecuador and Peru must be assigned an important place among the 
political accomplishments of the meeting. The controversy was of long 
standing, having its origin in the uncertain boundaries of the two States at 
the time of their independence. It involved title to some 45,000 square 
miles of land running roughly from the undisputed eastern boundary of 
Ecuador back, in the shape of a wedge, to the lowlands leading to the Amazon 
basin. Numerous efforts had been made to settle the controversy by peace- 
ful procedure, the most important of which was a reference of the dispute to 
the arbitration of the King of Spain in 1887. Taking into account the lapse 
of time and the fact that the territory in dispute had been occupied by 
Peruvian settlers, Peru had been claiming of recent years that the question 
was no longer an international one, but merely one of determining boundaries 
between areas whose sovereignty was already determined by the nationality 
of the inhabitants.*° Ecuador maintained that the mere passage of time 
could not close the issue, inasmuch as it had been agreed as late as 1924, and 
again in 1936, that delegates were to meet in Washington, and that if a 
definite line could not be fixed by them the controversy was to be submitted 
to the arbitration of the President of the United States. 

Hostilities broke out in July, 1941, and Peru occupied the Ecuadorean 
province of El Oro as security. Argentina, Brazil and the United States 
offered their services as mediators, and hostilities were brought to an end, 
without, however, the evacuation by Peru of the occupied territory. At the 


59 During the discussions in subcommittee a telegram was received from General Sikorski, 
President of the Interallied Conference for the Repression of War Crimes, setting forth the 
declaration drawn up in London on Jan. 13, 1942, in which the governments of the occupied 
countries pledged themselves to try before a special tribunal those guilty of war crimes. 
See Diario, Vol. I, No. 7, p. 17. 

6 The legal points at issue were highly complicated, involving the rule of uti possidetis, the 
question of succession to treaties, the effect of war upon treaties, prescription and self- 
determination. See “The Ecuador-Peru Boundary Controversy,” by L. H. Woolsey, this 
JourRNAL, Vol. 31 (1937), p. 97. Professor Ulloa of Peru is of the opinion that the principle 
of self-determination was continuously asserted during the whole course of the controversy. 
See “El principio de la Libre Determinacién de los pueblos en la Historia Internacional del 
Peru,’’ Revista Peruana de Derecho Internacional, Tomo I (1941), No. 1, p. 43. For a brief 
bibliography of the controversy, see Pastoriza Flores, History of the Boundary between Ecua- 
dor and Peru, doctoral dissertation, Columbia University, New York, 1921, pp. 83-89. 

6 The most recent summary of Ecuador’s position is to be found in Dictamens Juridicos 
acerca del problema ecuatoriano-peruano dados por ilustres internacionalistas americanos. 
Quito, Imprenta del Ministerio de Gobierno, 1942. 
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opening of the meeting at Rio de Janeiro, Ecuador took the position that it 
could not join in any action for continental defense unless the American Re- 
publics were willing to set their own house in order by bringing pressure 
upon Peru to effect a settlement. Negotiations were carried on by the 
mediators, Chile now being included in the group, during the sessions of the 
meeting; with the result that it was possible for Sr. Aranha to announce at 
the closing session of the meeting that an agreement had been reached at 
last. 

Such, reverting to the formal program of the meeting, were the resolutions 
and recommendations coming from the First Committee entrusted with the 
“Protection of the Western Hemisphere.” ® There remained for the con- 
sideration of the Ministers the report of the Second Committee dealing with 
the second section of the program, ‘‘ Economic Solidarity.”” This committee 
had as its chairman Sr. Padilla of Mexico and as reporter Sr. Dasso of Peru. 
Its work, involving some 37 projects presented by various delegations, was 
divided among five subcommittees, each organized with its chairman and 
reporter. The first subcommittee, with Sr. Davila of Mexico as chairman 
and Sr. Soto del Corral of Colombia as reporter, dealing with the control of 
exports in order to conserve basic and strategic materials and with the con- 
trol of alien financial and commercial activities prejudicial to the welfare of 
the American Republics,“ had before it projects presented by Bolivia (No. 
13), Cuba (No. 15), Mexico (No. 45) and Peru (Nos. 68, 69, 72). These 
projects recognized in common that the severance of financial and commer- 
cial relations, upon which all of them were in agreement, would entail serious 
dislocations of the domestic economy of a number of countries; and that it 
would be necessary to establish a system of banking credits and other busi- 
ness arrangements to replace the suppressed activities of citizens of the Axis 
Powers. Two recommendations resulted from the codrdination of these 
projects. The first (V), after reciting the various ways in which the Amer- 
ican Republics had already restricted and controlled transactions with the 
Powers of the Tripartite Pact, calls for the immediate adoption of ‘‘any 
additional measures necessary to cut off for the duration of the present 
hemispheric emergency all commercial and financial intercourse, direct or 
indirect, between the Western Hemisphere and the nations signatory to the 


® Diario, Vol. I, No. 15, p. 14. The announcement was somewhat premature, and it 
must be interpreted as an expression of what the President of the meeting felt was an accom- 
plished fact even if the agreement had not been reduced to legal form. The agreement was 
actually signed at 2:00 o’clock the following morning. 

For the text of the agreement, see Department of State Bulletin, Feb. 28, 1942, Vol. VI, 
p. 195. 

* At the close of his report, the chairman of the committee, Sr. Turbay, gave a résumé of 
the work, listing the “fundamental principles” and “postulates” which, when accepted by 
the meeting, would become new sources of American international law. Diario, Vol. I, No. 
18, p. 10. 

“ These were the first and fifth items under Section II of the program. 
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Tripartite Pact and the territories dominated by them.’’ Comprehensive 
as is this program, the recommendation proceeds to enumerate measures 
“‘to eliminate all other financial and commercial activities prejudicial to the 
welfare and security of the American Republics’’—such as transactions en- 
tered into ‘“‘by or for the benefit of the members of the Tripartite Pact .. . 
as well as the nationals of any of them, whether real [natural] or juridical 
persons,”’ the activities of natural persons, nationals of the Powers of the 
Tripartite Pact, being excepted if kept under close supervision to prevent 
transactions ‘‘of whatsoever nature which are inimical to the security of the 
Western Hemisphere.” As to property of the Powers of the Tripartite Pact 
and their nationals, the recommendation recognizes that, whenever a govern- 
ment of an American Republic may consider it necessary, ‘‘the properties, 
interests, and enterprises of such States and nationals which exist within its 
jurisdiction, may be placed in trust or subjected to permanent administra- 
tive intervention for purposes of control.’”’ Sales may be made by an Ameri- 
can Government to its nationals under similar conditions of trusteeship. 
Codéperation is pledged in regard to the measures which might be taken to 
counteract any adverse effects, such as unemployment, that might result 
from the application of the measures of control contemplated.® 
Supplementing this resolution was a second one (VI) calling for a confer- 
ence of representatives of the central banks of the American Republics ‘‘for 
the purpose of drafting standards of procedure for the uniform handling of 
bank credits, collections, contracts of lease and consignments of merchandise, 
involving real [natural] or juridical persons who are nationals of a State 
which has committed an act of aggression against the American Continent.” 
To the second subcommittee, with Sr. Souza Costa of Brazil as chairman 
and Sr. Llosa of Peru as reporter, was assigned the problem of “ Arrange- 


Reservations were entered to this recommendation by Argentina and by Chile. ‘The 
Argentine delegation requests that it be recorded in the minutes, as well as at the end of this 
draft resolution, that the Argentine Republic agrees with the necessity of adopting economic 
and financial control measures with regard to all foreign and domestic activities of firms or 
enterprises which may, in one way or another, afiect the welfare of the republics of America 
or the solidarity or defense of the continent. It has adopted and is prepared to adopt further 
measures in this respect, in accordance with the present resolution, extending them, however, 
to firmsorenterprises managed or controlled by aliens or from foreign belligerent countries not 
in the American continent.”” The minutes of the sessions of the Second Committee on Jan. 
19 and 20 (Diario, No. 10, pp. 8, 10), make it clear that Argentina was seeking to avoid any 
commitment which would force it to make a distinction between the belligerents. 

The Chilean reservation read: ‘‘The Minister of Foreign Affairs of Chile gives his approval 
to these agreements in so far as they do not conflict with the provisions of the Political Con- 
stitution of Chile, declaring further that such agreements will only be valid, with respect to 
his country, when approved by the National Congress and ratified by its constitutional 
agencies.” The reservation would appear to be technically superfluous in view of the fact 
that the “‘agreement”’ was only in the form of a recommendation, and referred to measures 
to be adopted “‘in a manner consistent with the usual practices and the legislation of the 
respective countries.”” The views of the Chilean delegation were further expressed in the 
minutes of the subcommittee on Jan. 20. Diario, No. 10, p. 9. 
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ments for the increased production of strategic materials.’’ Projects had 
been presented by Venezuela (No. 3), Ecuador (No. 41), Mexico (Nos. 45, 
46) and Peru (No. 67), all of which were approved, with the exception of that 
of Ecuador which called for joint sessions of the Governing Board of the Pan 
American Union and the Inter-American Financial and Economic Advisory 
Committee to study emergency problems, and which was referred to the 
fifth subcommittee and later withdrawn. The recommendation (II) em- 
bodying these projects is an elaborate one. After a lengthy preamble recit- 
ing the necessity of the “‘economic mobilization” of the American Republics 
with the object of “‘guaranteeing the supply of strategic and basic materials 
necessary to the defense of the hemisphere,’ the recommendation calls 
for a wide variety of measures to stimulate production, to eliminate admin- 
istrative formalities and restrictions which impede the free flow of strategic 
materials, to prevent an increase in the export prices of these basic materials 
and at the same time to assure prices ‘‘ which are equitable for the consumer, 
remunerative to the producer and which provide a fair standard of wages 
for the workers of the Americas, in which producers are protected against 
competition from products originating in areas where real wages are unduly 
low.” The service of the financial obligations incurred by these measures 
is to be made, as far as possible, conditional upon the proceeds of the exports 
from each country. In order to make these measures effective, each coun- 
try is to organize a special committee to formulate national plans for eco- 
nomic mobilization, which are to be sent to the Inter-American Financial 
and Economic Advisory Committee. The last item of the document is in 
the form of a resolution, based upon an Ecuadorean project (No. 39), that 
the ‘“‘means of operation” of the Financial and Economic Advisory Com- 
mittee be expanded and that it be empowered ‘‘to request the American 
Governments to execute the inter-American economic agreements which 
they have previously approved.” 

Closely connected with the problem of stimulating production was that of 
making ‘“‘arrangements for furnishing to each country the imports essential 
to the maintenance of its domestic economy,” forming item 3 of the second 
section of the program. This task fell to the third subcommittee, with Sr. 
Hernandez of Venezuela as chairman and Sr. Guachalla of Bolivia as re- 
porter. The subcommittee had before it projects from eight different dele- 
gations, those of Venezuela (No. 3), Cuba (No. 15), Dominican Republic 
(No. 17), Ecuador (Nos. 34, 40), Chile (No. 56), Uruguay (No. 61), Nica- 
ragua (No. 64), and Colombia (No. 74). An elaborate resolution (III) re- 

% The point was brought out in the discussions in subcommittee that the definition of 
“strategic materials” was limited by the United States to those necessary for the prosecution 
of the war, whereas the other American countries included in the term materials needed for 
civilian industries. See Diario, Vol. I, No. 7, p. 15. 

*? For the text of the document, see this JouRNAL, Supplement, p. 63. The passage of the 


document from recommendation to resolution was doubtless due to the fact that new powers 
were being given to the Financial and Economic Advisory Committee. 
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sulted, covering the wide field of the stability of currencies, commercial 
credits, price-fixing, priorities and licencing. Production was to be in- 
creased, but without endangering the security of the exporting nation; equal 
access was to be given to American nations to inter-American commerce and 
to raw materials, provided, however, that “preferential treatment” might 
be given to the nations at war ‘‘for equal access to materials essential to their 
defense’’; ‘‘adequate, ample, liberal and effective systems of credit’”’ were to 
be established to facilitate the acquisition of products required; prices were 
to be ‘‘harmonized”’ by preventing sharp increases both for exports and for 
imports; maximum prices fixed by a particular country were to be submitted 
to consultation, if advisable; and an effort was to be made to establish a 
“fair relation between the prices of foodstuffs, raw materials and manu- 
factured articles.”” In addition, administrative systems for the control of 
exports were to be simplified and made more efficient; a system of allocation 
was to be adopted for articles subject to priorities and licences, and repre- 
sentatives were to be appointed in the capitals of the importing countries to 
coéperate in accelerating the interchange of such articles; and statistics were 
to be exchanged with respect to consumer needs and the production cor- 
responding to them.*® 

The fourth item on the program, ‘‘the maintenance of adequate shipping 
facilities,’ went to the fourth subcommittee, organized with Sr. Salazar 
Gomez of Ecuador as chairman and Sr. Garcia of Chile as reporter. The 
problem was a serious one for a number of States, and as many as nine 
projects were presented to meet it, Venezuela (No. 4), El Salvador (No. 7), 
Bolivia (Nos. 11, 14), Cuba (No. 15), Ecuador (No. 37), Mexico (No. 45), 
Chile (No. 54), and Peru (No. 71) contributing proposals which were brought 

68 The minutes of the discussions in the third subcommittee go into greater detail than 
those of other subcommittees and give a good indication of the divergent points of view. 
See Diario, Vol. I, No. 10, p. 11 ff.; No. 11, p. 9 ff. Many American States, cut off from 
their normal imports from Europe, were in a difficult position. The opening address of 
Under Secretary Welles was quoted at length as indicating the recognition by the United 
States of ‘the important réle which imported materials and articles play in the maintenance 
of the economies of your nations,’ and that the United States ‘‘was making every effort 
consistent with the defense program to maintain a flow to the other American Republics of 
materials to satisfy the minimum essential import requirements of your economies’’—the 
further assurance being given that the United States would provide for the “essential civilian 
needs ”’ of the American States ‘“‘on the basis of equal and proportionate consideration with 
our own.” 

The American delegate on the subcommittee explained the functions of the Board of 
Economic Warfare and of the Office of Price Administration. A number of delegates were 
concerned lest their own needs of raw materials might be overlooked in the satisfaction of the 
war needs of the United States, for which preferential contracts had been made. The prob- 
lem of maintaining a parity between the prices of exported raw materials and of imported 
finished goods was discussed at length. Different standards of living had to be taken into 
account; and countries exporting raw materials were naturally desirous of obtaining prices 
which would put them in a more favorable position as buyers of consumers’ goods. If the 
resolution was evasive on a number of points, it was so of necessity. 
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together by the subcommittee into a single resolution (IV) under the title, 
“Mobilization of Transportation Facilities.” The resolution recommends 
the expansion and improvement of ‘‘communications systems of importance 
to continental defense and to the development of commerce between the 
American nations” by the coérdination of internal communication systems 
with inter-American facilities, by measures to insure the allocation of avail- 
able shipping tonnage to the import and export of products essential to 
national economies, by reduction of port charges and the expansion of port 
facilities and airports, and by completion of the unfinished sections of the 
Pan American Highway. Further, the resolution recommends that the 
Inter-American Financial and Economic Advisory Committee and the 
Inter-American Maritime Technical Commission study the problem of 
inter-American maritime transportation with a view to coérdinating and 
developing existing facilities so as to link together, ‘“‘by regular and adequate 
services,”’ the principal import and export markets.®® 

To the fifth subcommittee, with Sr. Rojas of Bolivia as chairman and Sr. 
Garcia of Chile as reporter, were assigned a number of problems not lending 
themselves to classification under a single heading.”° El Salvador (No. 8) 
proposed that the American Governments study the question whether in 
negotiating commercial agreements with nations outside the Western 
Hemisphere an exception should not be entered to the most-favored-nation 
clause so as to exclude from its operation the treatment accorded by Amer- 
ican States to one another; and a resolution (VII) was adopted to that effect, 
under the title, ‘‘ Development of Commercial Interchange.” 7! A Bolivian 


69 The resolution closes with the recommendation that the Inter-American Financial and 
Economic Advisory Committee and the Inter-American Maritime Technical Commission 
“examine the desirability of applying the ‘cash and carry system’ to the transportation of 
commodities.”” But no light is thrown upon the matter in the reported discussions of the 
subcommittee. The Peruvian project (No. 71) recommended ‘‘that the desirability be 
examined of applying the system of insurance and freight for the account of the purchaser for 
products which may be seriously affected by the shortage and disorganization of maritime 
transportation.” But that is far from the ‘‘cash and carry system.”’ 

7 This was but another way of giving a somewhat broader interpretation of the program, 
which, according to the regulations, could not be enlarged without first obtaining unanimous 
consent. Diario, Vol. I, No. 4, p. 2. 

1 The United States entered a reservation to this resolution, as well as to Resolution XIV 
on Commercial Facilities for the Inland Countries of the Americas, as follows: 

“The Government of the United States of America desires to have recorded in the Final 
Act its reservation to Resolution VII (Development of Commercial Interchange) and Reso- 
lution XIV (Commercial Facilities for the Inland Countries of the Americas), since the 
terms of these resolutions are inconsistent with the traditional policy of liberal principles of 
international trade maintained by the United States of America and as enunciated and 
reaffirmed at the recent International Conferences of American States and the First and 
Second Meetings of the Ministers of Foreign Affairs of the American Republics.” 

The discussions in subcommittee (Diario, No. 9, p. 15) indicate an interesting difference of 
opinion between delegations, such as that of El Salvador, seeking to develop a more highly 
integrated system of inter-American commerce, and those, designated as “internationalists”’ 
by the Brazilian delegate, who looked to the restoration of normal world trade after the war. 
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project (No. 9) looking to the encouragement and support of the work of the 
Inter-American Development Commission and of the national commissions 
associated with it was adopted (VIII), with an addition calling for the cre- 
ation of a permanent body of technical experts to study the natural resources 
of each country when so requested by its government. With this resolution 
must be associated a declaration (XIII) on the “Utilization of Raw Mate- 
rials,’”’ based upon a project (No. 55) introduced by Chile, proclaiming it to 
be the ‘‘economic policy” of the American Republics to raise the standard of 
living of their peoples by a broad utilization of their natural resources and a 
greater degree of industrialization when the raw materials can be so used 
effectively. Another Bolivian project (No. 11) proposing coéperation be- 
tween the economically stronger and the weaker nations as a fundamental 
principle of American solidarity was adopted in modified form as a declara- 
tion (XVI) on “‘ Economic Collaboration,” which also expressed the aims of 
projects introduced by Cuba (No. 15) and by Chile (No. 55). Paraguay 
(project No. 66) and Bolivia (project No. 11) were both concerned to secure 
an understanding from other States of the hemisphere not to demand for 
themselves concessions and facilities granted to the “inland” countries of 
America; and a recommendation (XIV) was adopted to that effect.” The 
United States, seeking to promote the stability of foreign exchange rates 
within the Western Hemisphere, introduced a project (No. 75) recommend- 
ing that a special conference of Ministers of Finance be called for the purpose 
of considering the establishment of an international stabilization fund; and 
this was accepted without change (XV).”* Ecuador introduced a project 
(No. 35) calling upon the Inter-American Financial and Economic Advisory 
Committee to take steps to encourage capital investments by any of the 


7 The “‘inland”’ countries appear as “‘ paises mediterraneos”’ in Spanish, “paises centrais” 
in Portuguese. Emphasis was put upon their geographical situation as entitling them to 
special privileges which could not readily be extended to other countries. The United 
States delegate voted against the proposal in subcommittee (Diario, No. 11, p. 21); and a 
formal reservation was entered in the Final Act. See above, note 71. Apparently the 
position taken was that, while war-time agreements of a restrictive character might be 
made, the general principle of most-favored-nation treatment must be maintained in post- 
war commerce. 

73 The preamble of the recommendation recites the advantages of “‘a more effective mobili- 
zation and utilization of foreign exchange resources,” and the fact that the American Re- 
publics ‘‘which are combined in a common effort to maintain their political and economic 
independence can coéperate in the creation of an organization to promote stability of foreign 
exchange rates, encourage the international movement of productive capital, facilitate the 
reduction of artificial and discriminatory barriers to the movement of goods, assist in the 
correction of the maldistribution of gold, strengthen monetary systems, and facilitate the 
maintenance of monetary policies that avoid serious inflation or deflation.”’ 

The Venezuelan assessor pointed out that the larger part of the functions of the proposed 
stabilization fund had already been attributed to the Inter-American Bank. The fact that 
the bank was not yet functioning led to the adoption of a recommendation (X) calling upon 
the governments which had not already adhered to the Convention for the Establishment of 
an Inter-American Bank to come to a decision as soon as possible. 
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American Republics in any of the others; and this also was accepted without 
change (XI).” 

Chile (No. 56) was interested, as was also Bolivia (No. 12), not only in the 
export of its two chief commodities, nitrates and copper, and in securing a 
fair balance between the prices of its exports and the prices of its imports, 
but in preventing the artificial stimulation of industries ‘‘for the production 
of synthetic products which may displace natural products available in other 
American countries,” its project going so far as to provide that ‘‘if, due to 
the extraordinary conditions resulting from the war, additional industrial 
plants have been established, these should only be operated temporarily 
while the conflict demands it.’”’ This would not only have called for serious 
sacrifices in behalf of ‘‘economic solidarity,’”’ but would have created rigid 
obligations in respect to uncertain future conditions. The resolution 
adopted (IX), under the title ‘‘ Development of Basic Production,” does not 
go the full length of the Chilean proposal; but it does go so far as to provide, 
“that the nations of the Americas stimulate the development of the basic 
production of each of them, avoiding in so far as possible the establishment 
or expansion of production of substitute or synthetic commodities which is 
economically artificial and might displace the consumption of natural 
products available in other American nations, there being excepted only 
those industries which are indispensable for national defense provided that 
such defense needs cannot be effectively met with natural products.” In 
spite of the loophole offered by the phrase “‘indispensable for national defense 
provided that . . . ,”’ the obligation is still one that may entail serious re- 
adjustments of emergency industries at the close of the war.” 

In response to a Chilean project (No. 52), a resolution (XII) was adopted 
requesting the American Governments “‘to participate in and support” the 
Inter-American Statistical Institute of Washington and recommending that 
the Pan American Union organize periodic meetings of representatives of the 
national statistical services for the codrdination of their work. 

Such was the wide range of subjects covered by the meeting, which had 
less than ten days within which to reach its conclusions and scarcely more 
than half that time for the actual work of the committees and subcommit- 
tees. That there should have been considerable difficulty in avoiding 

™ Notable advances in inter-American legal as well as economic relationships may develop 
if that part of the recommendation which requests the various governments to adopt the 
measures necessary to facilitate the “protection” as well as the flow of such investments 
should be put into effect. Thus far little progress has been made in the codification of the 
law of foreign investments. 

*® The objections to the assumption of rigid obligations in respect to the manufacture of 
synthetic products were pointed out by one of the Brazilian assessors, who stated that the 
position taken by Brazil was the same as that taken by the delegate of the United States. 
Diario, No. 9, p. 16. 

* The distribution of the projects was not completed until the fourth day, and it was ex- 


pected that the committees would complete their work by the ninth day, in advance of which 
the subcommittees had to present their reports. 
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duplication in the terms of the agreements reached was to be expected; and 
it is to the credit of the subcommittees and the sub-reporters that by intense 
work, day and night, they were able to bring order out of disorder. Apart 
from the general tendency of regular inter-American conferences to indulge 
in broad generalizations and vague abstractions, the limitations of time 
imposed by the shorter meetings of Foreign Ministers made it all the more 
necessary to avoid too specific commitments upon subjects so numerous as 
to prevent careful examination.”” The geographical distribution of office 
space, as well as the limitations of time, made it difficult to bring the work 
of one subcommittee into harmony with another. But doubtless the most 
serious obstacle to efficient technical handling of the problems before the 
meeting was the practice, taken over from the regular inter-American confer- 
ences, of having each State introduce “‘ projects” expressing its own concep- 
tion of the manner in which the particular topic on the program might be 
most efficiently met. These projects, as already pointed out, were no less 
than 81 in number; and while many of them were valuable contributions 
towards a solution of the problems with which they dealt, they presented 
two serious difficulties: first, that of their proper distribution between the 
two main committees and among the numerous subcommittees, and sec- 
ondly, that of their reconciliation inter se. It was, of course, impossible for 
the regulations under which the meeting operated to require that projects 
be presented to the governments in advance. Yet only by a careful study in 
advance could they have been harmonized with one another, could duplica- 
tions have been avoided, and, most important of all, could a more specific 
character have been given to the conclusions reached.78 

The Meetings of Foreign Ministers have already come to play a far more 
important réle in the organization of inter-American relations than could 
have been foreseen for them at the time of the Lima Conference. It would 
seem desirable, therefore, that consideration be given to certain changes 
in the regulations which may enable the meetings to operate more effec- 
tively.7? A number of the delegates commented upon the desirability of 
keeping the plenary sessions of the committees, as well as the sessions of the 
subcommittees, confidential and informal gatherings.®° In its general or- 

77 Tilustrations of the effect of the pressure of time may be found in the decisions taken on 
the Atlantic Charter, the status of non-belligerency, and relations with the governments of 
occupied countries. 

78 The projects which were adopted practically without change by the subcommittees were 
not necessarily those which were intrinsically better in substance or in form, but rather those 
which dealt with a single topic of a non-controversial character. 

The project presented by El Salvador (No. 6) calling for the coérdination of the resolu- 
tions, declarations and other acts of previous consultative meetings, which was forwarded to 
the Juridical Committee for study, should do much to correct the present confusion. _ 

79 Resolution XXXIV, entitled “ Regulations of the Meetings of the Ministers of Foreign 
Affairs of the American Republics”’ proposes amendments on minor points oniy. 

8 While the subcommittee meetings were confidential, their discussions appear in the 
Diario in more or less abridged form. Unfortunately, the abridged form gives at times a0 
inadequate impression of the position taken by a particular delegate. 
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ganization, as has been seen, the meeting at Rio de Janeiro differed little 
from a regular inter-American conference. The real work was done in 
subcommittees, where only a smaller number of delegates could meet; while 
the sessions of the committees, upon which all of the delegations were repre- 
sented, took on a more or less perfunctory character, as if their chief function 
was to ratify the agreements reached in subcommittee and to permit in- 
dividual delegates to go on record in respect to the particular attitudes or 
policies of their governments.*! Due to the pressure of time it became 
practically impossible for the chairmen of the full committees to elicit dis- 
cussion from the individual delegates upon controversial points or other 
matters requiring elaboration. This was particularly unfortunate in respect 
to some of the problems before the First Committee, where more general 
discussion would have prevented the feeling, to which certain delegates gave 
informal expression, that the form in which certain of the documents were 
drafted did not represent adequately the sense of the meeting. 

It is a matter for consideration whether, even with as comprehensive a 
program as that presented at this latest meeting, it might not be possible to 
reverse the order followed at Panama, Havana and Rio de Janeiro, so as first 
to discuss matters in confidential plenary sessions and then to appoint com- 
mittees to draft in proper form the conclusions reached. The elimination of 
projects presented in advance of the discussions need not mean that the 
suggestions of certain delegations would be overlooked. It would merely 
mean that collective decisions could be reached without the necessity of 
using the phrasing given to proposals by the particular countries presenting 
them. More time would be required for reaching decisions in plenary ses- 
sion, but equal time would doubtless be saved by the simplification of the 
program and its restriction to fewer issues. Ten days would appear to be 
too short a time for conference procedure; but not too short for direct and 
intimate conversations upon urgent questions of policy. Most important of 
all, the principle of the equality of states, which is basic in the organization 
of the American Republics, could be maintained more effectively.*2 Votes 
taken in plenary session should always be free from the remotest suggestion 
of pressure, even the pressure of knowing that to express an opinion is to hold 
up the session and to delay adjournment for another day. 

Conceding, however, certain defects in the organization and procedure of 
the meeting at Rio de Janeiro, what conclusions are to be reached with re- 
spect to the general character of the decisions recorded in the Final Act? 
No one who has studied the record of inter-American relations during the 


8! The sessions of the committees are reported in full in the Diario, as well as the plenary 
sessions of the meeting itself. 

® The history of recent meetings and conferences shows clearly that the smaller States— 
the stars of lesser magnitude in what the Mexican delegate called the continental firmament, 
have no desire to press the principle of equality to the point of overlooking the practical reali- 
ties of the political and economic situation before them. But they regard the principle itself 
as sacred; and the procedure of free consent should be strictly observed. 
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past ten years would deny that, in spite of the generalizations in which many 
of the resolutions, recommendations and declarations are phrased, and in 
spite of the lack of logical coherence in their formulation, the decisions taken 
at the meeting represent a marked advance in the political unity of the 
American States. The almost mystical meaning which the words ‘‘con- 
tinental solidarity”? have come to acquire is not to be dismissed as mere 
rhetoric. Step by step, from Buenos Aires in 1936 to Rio de Janeiro in 1942, 
they have been given clearer definition and more specific application to 
concrete situations. As strictly legal obligations, the terms of the several 
agreements constituting continental solidarity are clearly far short of bind- 
ing commitments of regional collective security, in the sense that they do 
not provide for concrete ways and means in the event of the occurrence of 
specified situations. The obligations are still general in character, leaving it 
to be determined by the procedure of common consultation whether a ma- 
jority may take action in common, and permitting the minority to hold aloof 
completely or to codperate in defensive measures to the extent to which each 
State may individually find it convenient to do so. Obviously the success 
of such a loose system is dependent, apart from the good will of its members, 
upon the creation of more effective machinery of codperation than the 
formal inter-American conferences and the occasional meetings of Foreign 
Ministers. This machinery appears to be developing in the form of com- 
mittees, both permanent and temporary, entrusted with the formulation of 
plans and with the administration of specific functions. It is sometimes 
said that the inter-American regional organization is seriously handicapped 
by the lack of balance in the system due to the preponderant economic and 
military power of the United States. This fact, which necessarily underlies 
all practical measures of economic and political codperation, constitutes, in- 
deed, a most serious obligation on the part of the United States to assume a 
responsibility commensurate with its power. But it need not prove an 
obstacle to continental solidarity so long as the United States can succeed 
in holding the confidence of the other American States in the integrity of its 
intention to observe scrupulously the legal principles upon which conti- 
nental solidarity is based. 

A number of the projects presented at the meeting at Rio de Janeiro make 
it clear that thought was being given to the relation of the inter-American 
regional system to the organization which must be created at the close of the 


83 Plans for remodeling the formal conferences and for creating a closer union of the Ameri- 
can Republics have had considerable support of recent years. At the Inter-American Con- 
ference for the Maintenance of Peace, held at Buenos Aires in 1936, the delegations of Colom- 
bia and the Dominican Republic had introduced a project on the Creation of a League of 
American Nations. The project was referred (Resolution X) to the Lima Conference of 
1938, where, upon a statement that the two delegations “preferred to wait until sentiment 
had more definitely crystallized,” the project was referred to the consideration of the In- 
ternational Conference of American Jurists, whose report was to be considered at the Ninth 
International Conference, to be held at Bogota in 1943. 


THE THIRD MEETING OF MINISTERS OF FOREIGN AFFAIRS 201 


war for the maintenance of the general peace. For the time being the League 
of Nations was but one more government in exile. But though the doors of 
the building at Geneva were closed and the members of the League were en- 
gaged in a struggle for their very survival as independent States, the loyalty 
of many of the American States to the principles of the League remained un- 
shaken. Many of the delegates at Rio de Janeiro had held high office under 
the League, and they were convinced that, however close the political and 
economic ties that might be developed between the States of the Western 
Hemisphere, it would still be necessary to correlate the inter-American re- 
gional system with the larger world-wide organization, in whatever form this 
might be constituted. The ‘‘universality of peace” is a phrase constantly 
in use by Latin-American jurists who have been associated with Geneva; and 
it was with marked expressions of approval that a number of the delegates at 
Rio de Janeiro heard Under Secretary of State Welles refer to the principles of 
Woodrow Wilson in his address at the opening session of the meeting. So 
significant a change of policy on the part of the United States could not pass 
without comment.* Already the terms of the Atlantic Charter had indi- 
cated that the United States was now prepared to make good the mistakes 
of the years succeeding 1920. Here was further proof of it. If any of the 
delegates, remembering the strictly continental policy of the United States at 
Buenos Aires in 1936 and at Lima in 1938, had doubts as to the codperation 
of the United States in the organization of a new and stronger association of 
nations at the close of the war, none were expressed. ‘The problem was less 
urgent than that of organizing the Western Hemisphere to meet the immedi- 
ate danger confronting it; but for all that, the new policy proclaimed by the 
United States could not but encourage those who felt that the peace of the 
world could only be made secure by extending to all nations the principles 
proclaimed at Rio de Janeiro.® 

Butif the meeting at Rio de Janeiro marked progress in the direction of the 
political unity of the Western Hemisphere, it also marked progress in respect 
to economic coéperation.®* It was at the conference of Montevideo in 1933 

* Compare the attitude of the United States at the Conference at Buenos Aires in 1936, 
when the principle of equal treatment of belligerents, in accordance with its domestic neu- 
trality legislation of that year, was proposed. In signing the Convention to Codrdinate, 
Extend and Assure the Fulfillment of the Existing Treaties between the American States, 
Argentina and Paraguay, and particularly Colombia, entered reservations permitting them 
to make a distinction between an aggressor State and the State attacked. ‘‘The Inter- 
American Conference for the Maintenance of Peace,’’ this JouRNAL, Vol. 31 (1937), p. 201. 

% In his address at the opening session, Under Secretary Welles referred to the American 
nations as ‘‘ Trustees for Christian civilization’”’ and spoke of the part they must play in the 
post-war world: 


“When peace is restored it is to the interest of the whole world that the American Republics 
present a united front and be able to speak and act with the moral authority to which, by 
reason of their own — standards, as much as by reason of their number and their 
power, they are entitled.” 

* At the plenary session of Jan. 27 the Argentine Minister put chief emphasis upon eco- 
nomic solidarity, observing that “close codrdination of economic interests is the firmest 
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that the American States first came to be conscious of the necessity of devel- 
oping an ‘‘inter-American commercial policy”; and this new field of coépera- 
tion was greatly extended at Buenos Aires and at Lima. At the Panama 
meeting the step was taken @f creating the Inter-American Financial and 
Economic Advisory Committee, which has since proved to be so important 
an agency in meeting the financial and economic problems arising out of the 
war. The meeting at Havana enlarged the competence of the committee 
and pointed out new ways in which its work might be made more effective. 
The meeting at Rio de Janeiro, confronted with the necessity of giving “‘all- 
out”’ aid to the United States under a war program expanded beyond all 
anticipation, did not hesitate to discuss such far-reaching developments as 
complete freedom of trade between the American States, a common con- 
tinental currency, uniform shipping legislation and port privileges, and sim- 
ilar measures of coéperation; and while the agreements actually reached at 
the meeting do not go to the full length of such radical economic changes, 
they forecast their probable adoption in the not too distant future. Whether 
it will be possible for the United States, which is now bearing the financial 
burden of many of the plans of coéperation adopted at Rio de Janeiro, to 
continue to do so when the emergency demands of the war are past is another 
question. But here the continental problem emerges into the larger prob- 
lem of world-wide economic rehabilitation; and it can only be hoped that the 
fundamental faith of Secretary Hull in the policy of lowering the barriers of 
trade between nations, not only as a principle of economic prosperity but as a 
practical means of removing the causes of war, will be equal to the colossal 
task awaiting both the inter-American community and the world at large 
when the time of reconstruction comes at the close of the war.®’ 

The meeting at Rio de Janeiro took place less than ten years from the 
conference at Montevideo. In that short space of time there have come 
into being new principles of law, new rules of conduct, closer and more ef- 
fective measures of codperation, which have, indeed, changed radically the 
whole character of the inter-American community. A degree of unity has 
been attained which, in contrast to the rivalries, suspicion and distrust that 
existed little more than a decade ago, could scarcely have been believed 


basis of the good neighbor policy.’’ It is to be hoped, however, that his further observations 
to the effect that ‘‘only the economic solutions are fundamental” are not to be taken too 
literally. Diario, No. 13, p. 6. 

87 In the Resolution (X XV) on ‘‘Economic and Financial Coéperation,”’ adopted at the 
Meeting of Foreign Ministers at Havana in 1940, it is declared: 

“(a) That the American nations continue to adhere to the liberal principles of interna- 
tional trade, conducted with peaceful motives and based upon equality of treatment and 
fair and equitable practices; 

““(b) That it is the purpose of the American nations to apply these principles in their 
relations with each other as fully as present circumstances permit; 

“‘(c) That the American nations should be prepared to resume the conduct of trade with 
the entire world in accordance with these principles as soon as the non-American nations are 
prepared to do likewise; . . .” 
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possible. It is a triumph that might well give satisfaction to those who are 
responsible for it, if the tasks ahead were not of such magnitude as to leave 
little time for dwelling upon the successes thus far attained. To maintain 
and strengthen the new ‘‘continental solidarity ’’ will require a strong sense of 
responsibility on the part of governments, and high standards of personal 
integrity; it will call for sacrifices of immediate national interests for the 
interest of the community as a whole; it will demand a sympathetic under- 
standing of mutual domestic problems when continental policies are being 
evolved. In the presence of threats to the security and peace of their ter- 
ritories the American States have risen to the occasion and shown what it is 
possible to do when confronted with a common danger. It is imperative 
that the lesson thus learned shall not be forgotten when the crisis is past. 


BRITISH PRIZE CASES, 1939-1941 


By Josrer L. Kunz 


Professor of International Law, University of Toledo, College of Law 


At the beginning of the present war the belligerents, of course, set up prize 
courts. Germany enacted a new Prize Law Code! and a new Prize Court 
Code.2 But no belligerent, with the exception of Great Britain, has yet 
published reports of prize cases. True, compared with the enormous 
amount of prize cases during the war of 1914-1918* in Great Britain‘ 
France, Germany * and Italy,’ the number of British prize cases so far re- 
ported® is comparatively very small.® Yet it seems important to investigate 
these cases to which the science of international law has paid no attention 
up to now. It is proposed to give here a systematic study of these prize 
cases, from the points of view of substantive and formal prize law, and of the 
law of prize procedure. 


I. THE LAW OF PRIZE PROCEDURE 


(1) Toute prise doit étre jugée. This norm of international law has always 
been observed by Great Britain. At the time of the outbreak of the pres- 
ent war, Great Britain enacted the Prize Act, 1939." This Act has only the 


1 Prisen-Ordnung, Aug. 28, 1939, R.G. Bl. I, No. 161 of Sept. 3, 1939; English translation, 
C.C.H. War Law Service, 3rd vol. (Foreign Supp.), 65,569-65,576. 

2 Prisen-Gerichts-Ordnung, Aug. 28, 1939, R.G. Bl. I, No. 161 of Sept. 3, 1939; English 
translation, C.C.H. War Law Service, 3rd vol. (Foreign Supp.), 65,576-65,581. 

* See particularly the fundamental work by J. H. W. Verzijl, Le droit des prises de la grande 
guerre (Leiden, 1924). For a brief digest of British prize cases see H. Hull, Digest of Cases 
decided in British Prize Courts 1914-1927 (London, 1937). 

4 Lloyd’s Reports of Prize Cases 1914-1924 (10 vols., London); Trehern and Grant, British 
and Colonial Prize Cases (3 vols., London). 

5 Décisions du Conseil des Prises (Paris, I, 1916, II, 1923). 

6 Entscheidungen des Oberprisengerichtes in Berlin, I, 1918, IT, 1921. 

7 Sentenze della Commissione delle prede, 1915-1918 (Rome, 1927). 

8 Lloyd’s Reports of Prize Cases (2nd Ser.), Vol. 1, No. 1, Jan., 1940, pp. 1-10; No. 2, May 2, 
1940, pp. 11-26; No. 3, Aug. 19, 1940, pp. 27-42; No. 4, Jan. 8, 1941, pp. 43-56; No. 5, April 
1, 1941, pp. 57-72. 

* They are not more than 34, of which 28 were decided in the British Prize Court in Lon- 
don, one in India, one in Newfoundland, two in Australia and two in South Africa. 

10 Cf. “Seizure . . . does not affect the ownership of the thing seized. Before that can 
happen, the thing seized, be it ship or goods, must be brought into the possession of a law- 
fully constituted court of prize, and the captor must then ask and obtain its condemnation 
as prize.” The Odessa (1915), 2 Ll. P.C.405. “The obligation is unquestioned to bring 
the prize in for condemnation.”’ The Oscar IT, [1920] A.C. 748. 

12 and 3 Geo. 6. ch. 65. Reprinted in J. Burke, Loose-Leaf War Legislation (London, 
1939), pp. 25-29. 
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character of an amendment to the Naval Prize Act, 1864," the Prize Courts 
(Procedure) Act, 1914," and the Prize Courts Act, 1915.4 The most impor- 
tant, and a very significant and far-reaching amendment, consists in the 
proviso that ‘‘the law relating to prize shall apply in relation to aircraft and 
goods carried therein as it applies in relation to ships and goods carried 
therein, and shall so apply notwithstanding that the aircraft is on or over 
land.” The other important clause of the Prize Act, 1939, relates to the 
establishment of prize courts not only in Great Britain, the Dominions, 
India and the Colonies," but also ‘‘ outside of H. M. dominions,” namely, in 
any British protectorate, any League of Nations mandate, and ‘‘any other 
country or territory in which for the time being H. M. has jurisdiction in 
matters of prize.’”’** For the procedure in prize cases the Prize Rules, 
1939,!7 were published.!8 

(2) Stare decisis. The British Prize Court in London sat for the first time 
in the present war on November 2, 1939. The prize judge of this war is Sir 
Boyd Merriman (later Lord Merriman). When the first prize case—The 
Pomona *—came up, the prize judge pledged to do his best to follow the 
example of his predecessors and uphold the tradition of the British prize 
court. Notwithstanding all dicta to the effect that British prize courts 
apply international law directly in complete independence of municipal 
law,?° British prize courts apply in fact British prize law, which may or may 
not be in conformity with international law. British prize law is formed by 
a body of precedents. The prize decisions of Lord Stowell have, to a great 


extent, created British prize law, and during the World War ‘“‘the law as 
interpreted in British prize courts has received, under the familiar guise of 
decisions in particular cases, a new body of doctrine.” *! The rule stare 
decisis applies in prize courts.22. This rule has come into prominence in the 
decisions of the present war, whereas, on other occasions, the prize judge, in 
dealing with precedents, has ‘‘ distinguished” these cases from the actual ones. 


2 27 and 28 Vict. ch. 25. 134 and 5 Geo. 5. c. 13. 45 and 6 Geo. 5. c. 57. 

18 A schedule of British prize courts overseas during the World War is to be found in 
Verzijl, op. cil., supra, note 3, annex to p. 8. Prize courts had been set up also in Zanzibar and 
Egypt. See Prize Courts Act, 1894, 57 and 58 Vict. e. 39. 

16 Cf. The North Borneo Prize Court Order in Council (S.R. and O. 1939, No. 1136); 
Supreme Court of Palestine Order in Council (S.R. and O., No. 1137); Zanzibar (Prize Court) 
Order in Council (S.R. and O., No. 1138). 

17$.R. and O. 1939, No. 1466. 

18 During the World War the Prize Court Rules, 1914, were in force. 

191 LI}. P.C. (2nd), 1 at p. 4. 

20 See The Zamora, 4 Li. P.C. 62. For a fuller discussion see Kunz, Kriegsrecht und Neu- 
tralitdtsrecht (Vienna, 1935), pp. 183-186, and the literature there quoted. 

* Hull, op. cit., p. IV. 

2 “This decision (in The Franciska, 10 Moo. P.C. 73) is, of course, binding upon their 
Lordships.” The Duisseldorf (1920), 9 Ll. P.C. 12. “Their Lordships are bound by the de- 
cisions of their predecessors, which, consistent as they are, it is too late to overrule and im- 
practicable to distinguish.’’ The Kronprinsessan Margareta (1920), 8 Ll. P.C. 241. 
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(3) Jurisdiction ratione materiae. This jurisdiction, it may be said, covers 
all matters relating to captures at sea, and now also relating to aircraft on 
land or sea. ‘The chief function of a court of prize is to determine the 
question: prize or no prize.” = But British prize courts exercise jurisdiction 
also over all problems connected with prizes. This jurisdiction embraces 
also the competence of the prize court to decide on its own jurisdiction, if 
this jurisdiction is challenged. A novel problem presented itself in the case 
of The Astoria,** where the Commonwealth Government of Australia moved 
for the requisition of this Danish vessel pending a decision of the court as to 
the condemnation of the ship as a prize of war. The Danish vessel was, at 
the time of the German occupation of Denmark, off the coast of New South 
Wales. The Naval Board sent a message to the captain directing him to 
proceed to Sydney. The master consulted with the Danish Consul-General 
in Sydney and decided to follow his advice. The representative for master 
and vessel objected to the ship being requisitioned without appraisement, 
and challenged the jurisdiction of the prize court because “‘it would have to 
be established that a state of war existed between Britain and Denmark.” 
The representative of the Crown tendered proclamations by the Common- 
wealth “‘as to the state of war” and a certificate by the Minister for External 
Affairs ‘‘as to the present condition of Denmark.” The judge agreed that 
he had jurisdiction for the purpose of requisition and granted an order to this 
effect, but stated that he would not be able to make a final order until it was 
established in the suit for condemnation that the vessel was an enemy ship. 
We will come back to this case later. 

The jurisdiction of the prize court covers also problems of prize procedure 
and problems concerning trading with the enemy.** The prize court has to 
apply strict law and cannot introduce considerations of equity, e.g., as far as 
national or neutral mortgagees are concerned. ‘‘ Under the existing prac- 
tice,” said Sir Boyd Merriman,” “‘it is quite plain that this court does not 
deal with bounty. Sir Samuel Evans said in the plainest words that he had 
nothing whatever to do with bounty.” 

(4) Jurisdiction ratione loci. This jurisdiction is determined by the port 
into which the captured ship is brought or where the goods have been seized. 
But under Section 1 of the Prize Courts Act, 1915, a prize court has power to 
transfer proceedings to another prize court, on application by the proper 
officer of the Crown, if the court is satisfied that the proceedings would be 
more conveniently conducted in this other prize court. In the case of The 
Gabbiano 2’ proceedings started in the Prize Court of Gibraltar but were 
remitted to the London Prize Court. 

Prize procedure overrides admiralty action. In the case of The Pomona ** 
the British time-charterers prior to the outbreak of the war had put this 


23 The Roumanian (1915), 2 Ll. P.C. 378. 24 (1940), 1 LI. P.C. (2nd), pp. 53-54. 
2 The Glenearn (1940), ibid., p. 63. 2% The Konsul Hendrik Fisser (1940), ibid., p. 24. 
27 Ibid., p. 27. 8 Ibid., p. 1. 
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German vessel under arrest in a procedure in the admiralty court in which 
they were the plaintiffs. On September 3, 1939, The Pomona was seized and 
requisition by the Crown was granted by the prize court. In the case of The 
Prins Knud?® a British firm which had rendered very valuable salvage 
services to this Danish ship prior to the German occupation of Denmark, had 
obtained from the admiralty court a salvage award of £6500; but the ad- 
miralty court directed that the judgment for the sum assessed should stand 
over until after prize proceedings.*° 

(5) Parties, Claims. Prize procedure is an action in rem, brought by the 
captor State against the captured res. The suit is, therefore, initiated *! 
by the representative of the capturing State. Apart from the proper 
representative of the Crown, the interested parties may be represented. 
Such interested parties are, first of all, the owners. Even enemy owners 
have persona standi in judicio, not in general as alien enemies under common 
law are ex lege—and this refers to prize courts too—but pro hac vice. In 
the World War prize cases ‘‘enemy claimants have been repeatedly recog- 
nized to assert rights under international conventions, or to contest con- 
demnation of their goods, if shipped or carried under circumstances which 
gave immunity from capture.” * These precedents were followed in the 
case of The Pomona.** In addition to owners, there have appeared as in- 
terested parties in the prize cases of the present war, national time-charterers 
of a seized enemy vessel,*® national and neutral mortgagees,* national 
claimants for brokerage and dispatch money,*? a national firm as seller claim- 
ing proceeds of sale,** the master of the vessel,®® the salvors.*° 

(6) No appearance, no claims: six months rule. Since ‘‘a claimant in a 
prize court is not in a position analogous to that of defendant, but rather to 
that of plaintiff,” *’ the onus proband? is, generally speaking, on the shoulders 
of the claimant.*? Absence of any appearance or of any claim does not 
hinder the prize procedure, nor does it necessarily lead to condemnation. 
In the case of The Benmacdhui (cargo ex) * where the Crown asked for 
condemnation of parcels of cargo in a British vessel, no appearance was 


29 The Konsul Hendrik Fisser (1940), Ibid., p. 57. 

39 See The Chateaubriand (1916), 5 Ll. P.C. 24. 

31 See The Odessa (1916), 1 A.C. 145 at 153-154. 

2 Tn Great Britain by the Procurator-General. 

% The Vesta (1921), 10 Ll. P.C. 106 at p. 139. Cf. also The Méwe, 2 Ll. P.C. 70; The Marie 
Glaeser, 1 Ll. P.C. 56; The Hakan (1917), 5 Li. P.C. 186; The Gutenfels, No. 1 (Egypt, 1915), 
1 Br. and Col. P.C. 102. 

“1 LI. P.C. (2nd), 1 at pp. 2, 5. 3 The Pomona, ibid., p. 1. 

* The Konsul Hendrik Fisser, ibid., p. 16; The Christoph von Doornum, ibid., p. 49. 

7 The Rheingold, ibid., p. 19. 38 The Gabbiano, ibid., p. 27. 

* The Astoria, ibid., p. 53. “© The Prins Knud, ibid., p. 57. 

" The Mowe (1915), 2 Ll. P.C. 70. 

“© The Alwaki (1940), 1 Ll. P.C. (2nd), p. 43. 

Tbid., p. 6. 
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made; motion was made less than six months from service of writ. Prize 
Court Rules, 1939, Order 15, Rule 9,“ is as follows: 

No ship (or cargo) shall be condemned at the hearing in the absence 
of an appearance or claim until six months have elapsed from the service 
of the writ . . . unless there be on the ship papers . . . and on the 
evidence, if any, of the witnesses from the captured ship . . . sufficient 
proof that such ship . . . belongs to the enemy or is otherwise liable to 
condemnation. 

The prize judge interpreted this rule to mean, as to evidence, that the ship 
or cargo must stand “‘self-condemned,’’** that so-called ‘‘extrinsic evidence”’ 
is here excluded. The judge decided that in this case the cargo stood ‘‘self- 
condemned.” 

In The Alwaki and other vessels (cargo ex), the Crown asked for the con- 
demnation of the cargo of four Dutch vessels and one Norwegian vessel as 
contraband after six months from the service of the writ, no claims having 
been made in the meantime. The problem arising in this case was as to the 
right of the Crown to invoke the six months rule and whether this rule is 
absolute. The Attorney General acknowledged that, prior to the Prize 
Court Rules, 1939, the general usage of nations fixed a period of one year and 
one day but pointed out that Sir Samuel Evans had substituted in many 
cases the six months rule. The prize judge asked why, if this rule is ab- 
solute, evidence should be given the court after the lapse of six months? 
The Attorney General admitted that seizure and lack of claim for six months 
is to be shown prima facie, and that if it were affirmatively shown to the 
satisfaction of the court that the goods were not contraband, or not con- 
demnable, the six months rule should not apply. The judgment laid down 
that ‘‘it is not for the Crown, as a matter of pleading, to plead an affirmative 
case; the capture may be presumed to be in order until some claimant comes 
forward and establishes his claim.’”’” Enemy ownership is presumed after 
the lapse of a year and a day, if no claimant comes forward.47 But the judge 
went into the question whether a municipal rule of procedure can legally 
substitute six months for a period recognized by the usage of nations. Rely- 
ing not only on Sir Samuel Evans’ decision in The Antilla,** but also on Lord 
Sterndale’s decision in The Frogner,*® the judge decided that the six months 
rule is not an absolute rule, the decision being based on the judicial inter- 
pretation of the municipal law. 

(7) Costs. The determination of costs is in the discretion of the judge 


“ Cf. Prize Court Rules, 1914, Order 15, Rule 7. 

“Cf. for the ‘‘out of the ship’s mouth” doctrine, Dedk and Jessup, Neutrality: I—The 
Origins, pp. 217-224; the case, Dos Hermanos, 1817 (Moore, Digest, VII, pp. 611-612); Th. 
Baty, Britain and Sea Law (1911), pp. 60-70; Kunz, op. cit., supra, note 20, p. 187. 

46 (1940), 1 LI. P.C. (2nd), p. 43. 

47 Quoting Justice Story in The Harrison, 1 Wheaton 298. 

487 Ll. P.C. 401, at p. 408. 

LI. P.C. 382, at p. 388. 
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under the Prize Court Rules, 1939, Order 18, Rule 1.°° An interesting 
problem arose in the case of The Gabbiano, in which the decision as to pro- 
ceeds of sale was in favor of the claimants, and claim for costs against the 
Crown was made.*! That in a proper case both damages and costs may be 
awarded against the Crown was laid down by the Privy Council in The 
Zamora.” That the discretion of the judge in determining costs is to be 
exercised judicially was laid down in The Stanton. The representative of 
the Crown argued that costs are never awarded in prize courts against the 
Crown, except in cases where the court also awards damages, quoting Sir 
Samuel Evans’ decision in The Kronprins Gustav Adolf * and the Privy 
Council’s decision in The Baron Stjernblad. The theoretical problem 
involved in the discussion before the judge between the representative of the 
Crown and the representative of the claimants was whether a precedent as to 
the exercise of the prize judge’s discretion as to costs is binding on a later 
judge. Counsel for claimants argued that the judge ‘‘could get assistance 
from the manner in which discretion has been exercised in the past, but that 
no court has the power to lay down a rule binding a judge to exercise his 
discretion only according to certain conditions.”” The representative of the 
Crown, on the other hand, argued that the judge’s discretion as to costs has 
not only to be exercised judicially, but that “the way in which discretion had 
been exercised had been sanctioned by practice.’”’ The judge made no order 
as to costs, considering himself bound by the decision in The Baron Stjernblad, 
notwithstanding his discretion, holding that the decision in The Baron Stjern- 
blad did not involve the manner in which discretion had been exercised, but 
constituted a rule of law. 

(8) Appeal. From any order or decree of a prize court an appeal lies to 
the Privy Council, as of right in cases of a final decree and in other cases 
with the leave of the court making the order or decree.® In the case of The 
Prins Knud *" the claimants wanted to take the legal issue presented by this 
case to the Privy Council. In conformity with Prize Court Rules, 1939, 
Order 44, Rule 3, the judge gave them leave and fixed £150 as security for 
the due prosecution of the appeal and the payment of all costs. 


II. FORMAL PRIZE LAW 


(1) Capture of ships. British prize law uses the terms ‘‘capture” and 
“seizure” as identical. The prize cases hitherto decided in British prize 
courts during the present war show capture of German (enemy) ships at 


5° In the same sense Prize Court Rules, 1914, Order 18, Rule 1. 

1 Li. P.C. (2nd), pp. 34-41. 824 Ll. P.C. 1, at p. 114. 

53 (1917), 6 Ll. P.C. 121. 546 Ll. P.C. 245, at p. 254. 

556 LI. P.C. 89 at p. 101: “If there were suspicious circumstances justifying the seizure, 
the claimant is not entitled to either costs or damages.” Cf. also the résumé of the practice 
of the London Prize Court as to costs, in The Australia (Ceylon, 1916), 2 Br. and Col. P.C. 
315. 

56 Naval Prize Act, 1864, Art. 5. 571 Li. P.C. (2nd), p. 57. 


210 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


sea®® as well as in British ports,®® seizure of Italian (enemy) ships in a British 
port,®° and seizure of Danish (enemy?) ships in British ports.“ The problem 
of destroying certain ships’ papers or throwing them overboard before 
seizure arose incidentally in the case of The Cap Norte.” The problem of a 
false flag arose in the case of The Konsul Hendrik Fisser,* a German vessel 
sailing under the Norwegian flag and having the Norwegian colors painted 
on her sides and on a hatch. 

(2) Seizure of goods. Seizure of goods as enemy property at sea or in a 
British port on board British ships is upheld in many of the decided cases." 
Seizure of goods as contraband on board neutral ships is upheld in other 
cases.® 

(3) Requisition pendente lite. Capture must be distinguished from con- 
demnation, on the one hand, and, on the other, from measures affecting ships 
which do not come under prize law, such as the exercise of the jus angariae, 
sequestration of ships under economic war measures, “ protective sequestra- 
tion’”’ for police reasons, “‘taking over” of ships under municipal law—e.g., 
for violation of an anti-sabotage statute—or as a measure of reprisal. ‘‘ De- 
tention’’ under Article 2 of the VIth Hague Convention of 1907 is also of a 
different character. Of particular importance is the requisition ® of enemy 


58 The Hannah Boge (1 LI. P.C. (2nd), pp. 5, 8), was captured at sea, while on a voyage to 
Germany; the Cap Norte (ibid., p. 8), on a voyage from Buenos Aires to Hamburg, was seized 
by a Contraband Control Officer; the Bianca (ibid., p. 9), was captured on a voyage from 
Rotterdam to Lisbon; the Gloria (ibid., p. 11), bound from Buenos Aires to Antwerp and 
Hamburg was “seized near a contraband control station’; The Biscaya (ibid., p. 12) was 
‘arrested and taken to a contraband control port”; The Henning Oldendorff (ibid., p. 12) 
and the Filbeck (ibid., p. 13) were captured; The Konsul Hendrik Fisser (ibid., p. 16) was 
stopped on the high seas while en route from Vigo to Germany, captured and brought into a 
British port under orders from the warship; The Rheingold (ibid., p. 18) was seized, while on 
a voyage from Durban to Dunkirk; The Leander (ibid., p. 26) was captured. 

59 The Pomona (ibid., p. 1), The Elvira III (ibid., p. 8), The Christoph von Doornum (ibid., 
p. 49). 

60 The Remo (ibid., p. 52), The Sistiana (ibid., p. 55). 

8 The Gudrun Maersk (ibid., p. 42), The Astoria (ibid., p. 53), The Kalo (ibid., p. 56), The 
Prins Knud (ibid., p. 57). 

@ 1). P.C. (2nd), p.8. So-called “spoliation of documents,” which constitutes sufficient 
ground for capture. See The Ophelia (1915), 3 Li. P.C. 13; Dr. Lushington’s decision in 
The Johanna Emilie (1854), Spinks 12. 

61 Li. P.C. (2nd), p. 16. 

* The Benmacdhui (1 Ll. P.C. (2nd), p. 6); The Newfoundland (ibid., p. 10); The Egret 
(ibid., p. 10); The Hawnby (ibid., pp. 10, 14); The Bassa (ibid., p. 18); The Glengarry (ibid., 
p. 13); The Soudan (ibid., p. 13); The Glenroy (ibid., p. 13); The Warwick Castle (ibid., p. 14); 
The Mataroa (ibid., p. 14); The Glenearn (ibid., p. 63). 

65 The Alwaki and other vessels (ibid., p. 43). The neutral Italian ship, Gabbiano, was 
captured for carriage of contraband, had a prize crew put on board at Gibraltar and so ar- 
rived at Cardiff. Cargo from a neutral Danish vessel, The Inge Maersk (ibid., p. 15), was 
seized at a contraband control station as absolute contraband. 

* Other than under the right of angary, and under other hypotheses mentioned in the 
previous paragraph. 
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ships. Here again two possibilities arise: the requisition of captured ships or 
goods prior to the opening of proceedings in a prize court,®’ and the requisi- 
tion of captured ships or goods during the prize court procedure, t.e., requisi- 
tion pendente lite. 
As we have seen,®* the rules of international law that the prize must be 
brought into a prize court and that capture does not affect the ownership of 
the thing seized,** have always been fully recognized by British prize courts; 
but under the Prize Court Rules, 1914, Order 29, as amended by the Order in 
Council of April 29, 1915,7° the prize judge shall ‘‘ when it is made to appear 
to the judge on the application of the proper officer of the Crown that it is 
desired to requisition on behalf of H. M. a ship (or goods) in respect of which 
no final decree of condemnation has been made, order that the ship be 
appraised and that upon an undertaking being given in accordance with 
Rule 5,” the ship shall be released and delivered to the Crown.”’ In case of 
urgency, requisition can be made without appraisement. 
In the famous case of The Zamora” Sir Samuel Evans laid down that 
“the prize court has inherent powers to deal with the property brought 
within its jurisdiction as it may deem fit in the exercise of its discretion,” 
that claimants have no right under international law to demand that the 
property be preserved in kind until the final decree determines whether it is 
to be released or condemned, and that, apart from the inherent powers of the 
prize court, the practice is prescribed by the Prize Court Rules, which vio- 
lates no acknowledged and settled principle of international law because it 
deals only with a matter affecting procedure and practice of the court. The 
decision of the Privy Council,” reversing the decision of Sir Samuel Evans, 
denied this ‘‘inherent power” of the prize court. It said: 
The primary duty of a prize court is to preserve the res. . . . The in- 
herent power of the court as to sale or realization is confined to cases 
where this cannot be done. . . . Such a limited power would not justify 
the court in directing a sale of the res merely because it thought fit to do 
so, or merely because one of the parties desired the sale. 

And with regard to requisition pendente lite, the same decision laid down that 
a belligerent Power has by international law the right of requisitioning 
vessels or goods in the custody of its prize court pending a decision 


whether they should be condemned or released, but such right is subject 
to certain limitations: (1) The vessel or goods must be urgently required 


*7 Cf. German Prize Law Code, Aug. 28, 1939, Arts. 70, 71. 

68 Supra, note 10. 

8° Cf. also: ‘‘The effect of a condemnation is to divest the enemy subject of his owner- 
ship . . . and to transfer it to the Sovereign” (The Odessa, [1916] 1 A.C. 145, at p. 154). 
“Subject to condemnation in prize, the capture is for the Crown’s benefit.” The Oscar IT, 
[1920] A.C. 748. See also The Stidmark (1918), 6 Ll. P.C. 352. 

7S$.R. and O. 1918, No. 387. 

1 Namely, an undertaking in writing by the proper officer of the Crown for payment into 
court on behalf of the Crown of the appraised value of the ship. 
2 (1915), 4 LI. P.C. 1. 73 (1916), 4 LI. P.C. 62. 
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for use in connection with the defense of the realm . . ._ ; (2) There must 
be a real question to be tried so that it would be improper to order an 
immediate release; (3) The right must be enforced by application to the 
prize court, which must determine judicially whether, under the par- 
ticular circumstances of the case, the right is exercisable.” 


Requisitioning does not divest the property in captured vessels from the 
owners thereof.> Requisition pendente lite in the present war is prescribed 
in the same sense by Order 29 of the Prize Court Rules, 1939. In the first 
prize case of the present war, The Pomona,” a motion was made by the 
Procurator-General for requisition without appraisement of this seized 
German motor vessel. The prize judge granted the requisition, closely 
following The Zamora decision of the Privy Council, having found that the 
three conditions were fulfilled. And he allowed requisition without ap- 
praisement,’’ but under an undertaking by the representative of the Crown 
to pay the value of the ship into court ‘‘at such time as the court shall declare 
by order that the same or any part thereof is required for the purpose of 
payment out of court,’”’ an undertaking which “will be available to meet any 
possible question which may arise out of the later history of this vessel in the 
hands of the Crown.” 

Requisition without appraisement was also granted in the case of the 
German ship Hannah Boge.** This requisitioned ship was later condemned 
as a good and lawful prize.*® Requisition of the Italian (enemy) ships 
Remo * and Sistiana *' was granted, in the first case after appraisement, in 
the second for reasons of urgency without an order for appraisement. The 
cases of requisition pendente lite of the Danish ships Gudrun Maersk,® As- 
toria,* and Kalo * were exceptional, for reasons to be now examined. 


III. SUBSTANTIVE PRIZE LAW 


(1) Existence of a state of war as pre-condition for the exercise of the right of 
prize—Danish ships. 

The exercise of the right of prize is legal from the beginning of the ex- 
istence of a state of war. Whereas Britain’s formal declaration of war on 
Germany on September 3, 1939, and Italy’s declaration of war on Britain on 


™% See also The Canion (1916), 2 Ll. P.C. 264. 

% The Pellworm, Privy Council, 1922, 9 Ll. P.C. 170, overruling the contrary holding by 
the prize court in The Pellworm (1920), 9 Ll. P.C. 158. 

7% 1 Li. P.C. (2nd), p. 1. 

7 Cf. the case of The Marie Leonhardt (1920), 3 Br. and Col. P.C. 761. 

781 Li. P.C. (2nd), p. 6. 

79 Tbid., p. 8. Thus also The Biscaya (ibid., p. 12). 

80] L}. P.C. (2nd), p. 52. 81 Tbid., p. 55. 

8 Ibid., p. 42: without appraisement, the Crown filing an undertaking for payment into 
court of the appraised value of the ship. 

8 Tbid., p. 53: requisition and payment into court of appraised value. 

% Tbid., p. 56: requisition, appraisement of vessels and stores; undertaking by Crown for 
payment into court. 
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June 10, 1940, created a legally clear situation in this respect, questions of 
the existence of a state of war ® between Britain and Denmark arose later. 

Up to April 9, 1940, Denmark was unquestionably a neutral State; but on 
April 10, 1940, she was, with her consent, occupied by Germany. Although 
Denmark made no declaration of war and in no way participated in hos- 
tilities, she is, as an enemy-occupied country, open to British attack; but 
is there a state of war between Britain and Denmark? Britain did not 
declare war on Denmark. The fate of Danish vessels on the high seas or in 
British ports was uncertain. Up to the present time, four such cases * 
have come up in British prize courts. 

The first case was that of The Gudrun Maersk,*’ a Danish ship which 
entered Bombay harbor on April 13, 1940. On April 15, a notification was 
published in the Bombay Governiaent Gazette Extraordinary that the Central 
Government had decided that all Danish vessels entering port in the Province 
of Bombay should be seized; and the vessel was seized. ‘The court granted 
the motion for requisition by the Crown. 

The Kalo,** a Danish vessel, entered Durban and was taken into the 
custody of the South Africa (Natal) Supreme Court (In Prize). The court 
granted an order for requisition, after appraisement, by the Crown, but held 
that it would not be justified in granting the immediate release of the ship 
“in regard to the contention that the ship was not an enemy ship, in view of 
the unusual circumstances created by the action of the German Government 
in Overrunning Denmark” and that “argument that the ship was not an 
enemy ship could be addressed to the court in the contemplated proceedings 
for the condemnation of the ship as prize.” 

In the case of The Astoria ** the representative of the master and the ves- 
sel challenged, as reported above, the jurisdiction of the prize court. He 
referred to the Danish Shipping Commission in New York, which sought to 
establish control of all Danish ships outside occupied territory. The judge, 
going first into the question of jurisdiction, said he would have to be satisfied 
“that the ship came within the definition of a prize of war.”’ The repre- 
sentative of the Crown, insisting on requisition, not on chartering, tendered 
proclamations by the Commonwealth Government ‘‘as to the state of war 
between Britain and Denmark.’ Counsel for the master objected on the 
ground that the statement was inadmissible. ‘‘The ordinary procedure of 
proving military occupation of a country by hostile forces was to give evi- 
dence of that fact.”” He insisted that, in order to give the court jurisdiction, 
“it would have to be established that a state of war existed between Britain 


% See The Nicolae (1920), where the Rumanian Prize Court in the case of a Bolshevist 
vessel captured by Rumania in the Black Sea, on July 2, 1919, had to deal with the question 
whether a state of war existed between Rumania and Soviet Russia (Verzijl, op. cit., pp. 
239-241). 

% The Inge Maersk, Feb. 22, 1940, 1 Ll. P.C. (2nd), p. 15, was still the case of a neutral 
Danish vessel. 

71 LI. P.C. (2nd), p. 42. 


88 Tbid., p. 56. 89 Tbid., p. 53. 
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and Denmark.” The representative of the Crown stated it would have to 
be determined at the hearing of condemnation whether the ship was a prize 
of war or not. The judge, in granting requisition, held that he could not 
make a final order until it was established in the suit for condemnation that 
the vessel was an enemy ship. ‘‘The question will arise as to whether this 
vessel, by reason of the occupation of Denmark, has assumed an enemy 
character or is simply a homeless wanderer.”’ 

In both cases, therefore, the question whether Danish ships were enemy 
ships was left for the suit for condemnation. The problem entered into a 
new phase with the case of The Prins Knud,* a real test case. This vessel 
had been arrested in prize on April 11, 1940, the day after the invasion of 
Denmark. On April 12, the writ in prize was issued and the arrest with- 
drawn, and on April 20, the Registrar, in appropriate procedure, permitted 
the Crown to requisition the ship. Counsel for the British salvors asked for 
an order that the Crown ‘“‘do forthwith proceed to adjudication in this cause 
for condemnation.’”’ The Procurator-General handed to the judge a state- 
ment of the position of H. M. Government to the following effect: (1) After 
the German occupation of Denmark assurances were given that, speaking 
generally, Danish vessels seized as prize would be handed back to their 
owners after the war, and that, therefore (2) the present policy of H. M. 
Government is to refrain from seeking decrees of condemnation of Danish 
vessels seized as prize. 

Counsel for salvors argued that the fact that the Government has adopted 
this policy does not affect the court in the exercise of its prize jurisdiction, 
and that the Government’s procedure was contrary to the accepted rules of 
international law which governed the court’s jurisdiction in prize. The 
Crown, he said, was not entitled to depart from the ordinary procedure and 
to act in a way contrary to the accepted canons of prize procedure: it was for 
the Crown to proceed to proper adjudication. A novel problem was thus 
raised: can the Crown be compelled by order of the court to continue the suit 
for condemnation of a prize, especially if the Crown asks for requisition of 
the thing seized pendente lite. There is, as far as this writer knows, no prec- 
edent available. 

The prize judge accepted the statement of the Government’s policy as ‘“‘a 


90] L). P.C. (2nd), p. 57. 

% In The Zamora, |1916] 2 A.C. 77 at p. 108, the Privy Council laid down only the captor’s 
duty to bring in promptly the property seized for adjudication: ‘‘If the captors do not 
promptly bring in the property seized for adjudication, the court will, at the insistence of 
any party aggrieved, compel them to doso.’’ The Zamora decision further laid down as one 
condition for the requisition of the thing seized pendente lite that the right of requisition must 
be enforced by application to the prize court. It is further well settled in British prize law, 
contrary to the practice of other States, that the release by the organs of the captor, during 
or after prize procedure, must be sanctioned by the prize court. See The Birkenfels and 
cargo (1915), Cases Decided in the Prize Courts of South Africa, 1914-1918 (Capetown, 1925), 


p. 39. 
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matter of high interest to the realm,”’ and said in an obiter dictum that ‘‘ Den- 
mark had become an enemy country” and that “‘here the vessel in question 
is, beyond doubt, within the meaning of prize law, an enemy vessel.’’ As to 
the decision of the novel problem, he admitted that he was ‘‘at one time in 
some doubt whether the action taken to requisition the vessel, while at the 
same time saying that there was no intention to seek condemnation, was 
consistent with the decision of the Privy Council in The Zamora, but that he 
has been satisfied that there is really no conflict,” for The Zamora decision 
forbade requisition merely by executive order and insisted on requisition in 
prize and in advance of condemnation. In this case the Government had 
undertaken that there would be no release to owners without application to 
the prize court, and then only upon proper notice to claimants, and that, 
finally, the same undertaking applied to any sum brought into court in lieu 
of the ship in the event of her loss. ‘‘The mere fact that the Government 
have expressed a unilateral intention of taking a course which will not involve 
condemnation, ultimately does not seem to me really to affect the matter one 
way or the other. I think I should be doing wrong if I made an order com- 
pelling the Crown to bring this case to adjudication,” as such decision would, 
‘in effect, reverse the decision on policy at which the Government hasarrived.”’ 

The four Danish ships cases are, therefore, inconclusive, as far as the topic 
of this paragraph is concerned. The question before the court was only that 
of requisition pendente lite. The prize judges agreed that the right of prize 
against these Danish vessels could legally have been exercised only if the 
Crown could prove that they were enemy vessels. This issue has to be de- 
cided in the proceedings for the condemnation of these ships as prize. While 
the rule of international law, according to which the existence of a state 
of war is a necessary pre-condition for the legal exercise of the right of prize, 
is unquestioned, the only question to be decided is whether this condition 
was fulfilled; whether, in other words, a state of war existed in law be- 
tween Britain and Denmark, whether these ships have ‘“‘by reason of the 
German occupation of Denmark assumed an enemy character.” On this 
question the prize judges made no decision, for the above-quoted words of 
the prize judge in The Prins Knud case constitute merely an obiter dictum. 
But not only have, up to now, such proceedings for condemnation not taken 
place, but, in consequence of the British policy as to Danish ships, it is un- 
likely that they ever will take place. The statement of this British policy 
by the Procurator-General is legally open to attack; for the formula to 
hand these ships “‘seized as prize” after the war back to the owners, con- 
tains a petitio principii; the words ‘“‘seized as prize” beg the question 
which is exactly the question to be decided by the prize court. 

(2) Seizure on land. As in the World War, during the present war the 
right of prize has been exercised not only on the high seas and in ports, but 
sometimes even on land,® and captures have been made not only by men-of- 
*See The Roumanian (1914, 1915), 1 Ll. P.C. 191, 2 Ll. P.C. 387. 
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war, but also by port authorities, contraband control officers, customs offi- 
cers, andsoon. In the case of The Glenearn * the ship had arrived at Lon- 
don harbor about August 24, 1939; the goods had been unloaded and placed 
in a Port of London Authority’s warehouse on September 1; and on Septem- 
ber 12 they were received into the British firm’s own warehouse, where they 
were seized as prize on October 9, 1939. But the court, as we shall see later, 
gave judgment in favor of claimants. 

(3) Enemy character of vessels. Enemy merchant vessels, apart from the 
exceptions recognized by international law, are always subject to capture 
and condemnation; but the question, What is a merchant vessel? can lead 
to difficulties. 

Is purpose or ownership the criterion? “ Are, therefore, merchant ves- 
sels in the sense of prize law all ships which are not state-owned, so that the 
merchant vessel would be identified with the privately-owned ship, or 
only those privately-owned vessels that are destined for trade? The prob- 
lem arose in the World War, particularly with regard to pleasure yachts, and 
especially under the VIth Hague Convention of 1907. German, British and 
French prize courts condemned pleasure yachts in the World War. Whereas 
German prize courts, in cases in which the VIth Hague Convention of 1907, 
was not involved, condemned them as being merchant vessels,* British * 
and French *’ prize courts, in order to deprive them of the benefit of the 
VIth Hague Convention, condemned pleasure yachts as not being mer- 
chant vessels. But in the present war, with the VIth Hague Convention de- 
nounced by Britain, the prize court did not go into the question of the benefit 
of this convention and condemned the small pleasure yacht Elvira III * 
simply as German owned. The flag % is of great importance also under 
British prize law, and the flying of an enemy flag, in fact, creates a non- 
rebuttable presumption of enemy character.!° Enemy character is deter- 
mined by legal ownership !" at the date of capture, a principle often applied 
in the prize cases of this war. “British prize courts have made ownership 
the criterion of national character.” }” 

(4) Neutral, national or allied rights in or against enemy vessels. Such 


% 1 L). P.C. (2nd), p. 63. 

*% Cf. Kunz, Kriegsrecht und Neutrdlitdtsrecht (Vienna, 1935), p. 114. 

% The Primavera (1916), Entsch. I, 194. 

% The Germania No. 1 (1917), 4 Ll. P.C. 263; The Oriental (1915), 1 Ll. P.C. 575. 

97 The Tolna (1920), Revue Générale de Droit International Public, 1920, p. 90. 

98] Ll. P.C. (2nd), p. 8. 

*” Declaration of London, 1909, Art. 57. The Order in Council of Oct. 20, 1915, replaced 
the London Declaration, Art. 57, in British prize courts by the principles and rules observed 
by these courts prior to 1909. 

100 ‘She was flying the German flag at the time of capture” (The Henning Oldendorff, 
1 LI. P.C. (2nd), p. 12). 

101 See The Odessa (1915), 2 Ll. P.C. 405. 

10 The Christoph von Doornum, 1 LI. P.C. (2nd), p. 49, at p. 51. 
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rights are equally subject to condemnation.!% The following problems 
arose in the British prize cases of this war: 

(a) British time charterers of a captured German vessel. The Pomona,“ 
a German vessel, was under time-charter (for seven months every year, the 
charter to run until 1946) to the Jamaica Banana Producers’ Association 
Ltd., a British firm. The conduct of the master and the owners was such 
that the Association treated it as a repudiation of the charter-party and, 
on its motion, the vessel was arrested in admiralty on August 25, 1939. 
On September 3, the vessel was seized. The representative of the Crown 
stated that “‘seizure overrode all mortgages, liens and all other rights of 
every kind,’ and the representative of the time-charterers, not opposing the 
motion for requisition, agreed entirely that “‘the rights of the Crown took 
precedence over the charterer’s rights as plaintiffs in the action mentioned” 
in the admiralty court. 

(b) Neutral charters of captured German vessel. The Bianca,!® a German 
vessel, chartered by a Portuguese company under a pre-war charter-party, 
was condemned as good and lawful prize. 

(ec) Mortgagees not in possession. The Konsul Hendrik Fisser,!™ orig- 
inally a British vessel, was sold in 1937 to a German company, the money 
being advanced by a British firm on mortgage. At the date of seizure a 
sum of £30,000 was outstanding. Apart from these national mortgagees, 
there was a second, a neutral (Dutch) mortgage. Counsel for the national 
and neutral first and second mortgagees pleaded, first that the right of the 
mortgagees ought to prevent the Crown from obtaining condemnation at 
all, and, alternatively, if the ship be condemned, it should be subject to a 
charge on her value to protect the mortgagees’ security. Both mortgages 
were undisputed and perfectly valid inlaw. The British contract provided 
further that the mortgagees were to hold the ship as security by way of first 
mortgage, were to be permitted to collect all freights in respect of the vessel 
and were authorized to act as chartering agents, ship brokers and other- 
wise. The court was satisfied that the mortgagees exercised not only in 
law, but in fact, a very strict control over the movements of the vessel. 
The mortgagees were further entitled to take immediate possession of the 
ship and register her as a British vessel in case of default or of impossibility 
to renew insurances except at a rate of premium exorbitant in their opinion. 
At the outbreak of war the ship was on a voyage from Newfoundland to 
Antwerp and Bordeaux, but because of the war she put into Vigo and later 
tried to go back to Germany, when she was captured. The mortgagees 
intended, when the ship arrived at Bordeaux, to take steps to obtain pos- 
session of the vessel and register her as a British ship, and had instructed 
their solicitors to this effect. Because of the right of control and of posses- 
sion, counsel for mortgagees tried to distinguish this case from the prec- 


1 So already Lord Stowell in The Tobajo (1804), 5 C. Rob. 218. 
1 Li. P.C. (2nd), p. 1. 105 Tbid., p. 9. 106 Thid., p. 16. 
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edent of The Marie Glaeser,!°’ but the judgment followed the precedent of 
that case, according to which mortgagees, British or neutral, not in posses- 
sion of a ship captured as prize, can not only not prevent condemnation, 
but are not entitled to have the mortgage debt paid to them out of the 
proceeds thereof. The ship was condemned and the claims of the two 
mortgagees dismissed with costs; for, as the judge said, there is a great 
difference ‘‘between instructing solicitors to take steps to enforce rights to 
take possession and taking possession.”’ 

(d) Mortgagees in possession. Mortgagees not in possession have no 
locus standi, as held in The Konsul Hendrik Fisser. The case of The Chris- 
toph von Doorum '* was very similar. A captured German vessel had, in 
1937, been sold from England to Germany, indeed to the same firm as The 
Konsul Hendrik Fisser under a mortgage by the same London firm, the 
mortgage deed being identical. But in this case the mortgagees had en- 
forced their right to take possession; the vessel had been arrested on August 
26, 1939, seized on September 3, 1939, later chartered by the Crown and was, 
during a voyage to England, torpedoed and beached, becoming a total loss. 
Counsel for British mortgagees resisted condemnation, claiming that they 
were the true and lawful owners of the vessel as mortgagees in possession. 
But the court, relying on the decisions in the cases of The Marie Glaeser 
and The Odessa, and quoting the American case of The Hampton’ as 
well as The Konsul Hendrik Fisser, condemned the ship and dismissed the 
claim of the mortgagees. ‘‘If they had taken proceedings in the nature of 
foreclosure and had transferred the ship to British registry, the position 
might possibly be different.”’ 

(e) Brokerage, dispatch money. In the case of The Rheingold" the 
Crown asked for the condemnation of this German vessel and of the freight. 
The vessel was, at the time of capture, time-chartered to another German 
company, and they had chartered her to a British firm in Durban. The 
time-charter had been negotiated by British brokers in London; the voyage 
charter to the British firm in South Africa had been effected by their British 
brokers. Brokerage was claimed by the London firm which acted as agents 

107 1 L]. P.C. 56: “The court has no hesitation in pronouncing upon the authorities, upon 
principle, and upon grounds of convenience and practice, the claim of the neutral mortgagees 
of this captured vessel must be rejected. The same conclusion would be arrived at, if the 
claims were by British subjects.”” See also The Odessa, 2 Ll. P.C. 405, where it was held 
that legal ownership, as the criterion of enemy character, means the property as opposed to 
any special rights created by contract, whether this contract was made before or after the 
outbreak of war, but that the power of the Crown to redress hardship caused to subjects by 
decrees of the prize court by the grant of bounty is unimpaired. But, as Sir Samuel Evans 
stated in The Marie Glaeser: ‘The prerogative of bounty is another matter; I have nothing 
to do with that; I am here merely to administer the law.’ 

108 1 P.C, (2nd), p. 49. 

109 5 Wall. 372: “In proceedings in prize and under principles of international law, mort- 
gages on vessels captured jure belli are to be treated only as liens, subject to being overridden 
by the capture.” 10] LL}. P.C. (2nd), p. 78. 
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for the German time-charterers, and for another London firm which acted 
as agents for the South African charterers and which also claimed dispatch 
money. Counsel for claimants argued that the brokers were entitled to 
be paid out of the freight the commissions they had earned. The vessel 
was captured on a voyage from Durban to Dunkirk and brought into an 
optional port under the voyage charter; the freight was paid by British 
consignees. The prize judge, relying again on the decision in the case of 
The Marie Glaeser,’ condemned the ship and the freight, and dismissed 
the claims with costs. For brokers, in respect of their brokerage on freight, 
cannot be in a better position than mortgagees who have a charge on the 
ship itself. 

(f) Salvage. In the case of The Prins Knud,!" an English firm had by 
tugs rendered important salvage services in February and March, 1940, 
and the admiralty court assessed the salvage award at £6500, but directed 
the judgment to stand over until after prize proceedings,’* for, after the 
German occupation of Denmark, this Danish ship was seized. As men- 
tioned above, the principal problem of the case dealt with the question 
whether the Crown could be compelled to continue the condemnation pro- 
ceedings. The court decided that the rights of the salvors should be post- 
poned for determination and satisfaction until the end of the war, but should 
be safeguarded by registration. 

(5) Enemy or non-enemy character of cargo. 

(a) Cargo on board an enemy ship is presumed to be of enemy character. 
This presumption is rebuttable, but the onus proband? is on the claimants.''4 
In the case of The Pomona,'* this German vessel was on time-charter to 
a British firm, and their counsel stated that there were on board the vessel 
about 500 tons of bunker oil; the question arose whether to condemn it as 
part of the ship’s furniture, or not to condemn it on the ground that it was 
of British ownership. This question was not decided, but the representa- 
tive of the Crown was willing to pay the value of the fuel oil, if it turned 
out that the oil, which, under the charter, was provided and paid by the 
charterers, ought not to be condemned.?’® 

In the case of The Bianca,'!7 the Crown asked for condemnation of this 
German vessel and cargo on the presumption that all goods on board an 
enemy ship were prima facie enemy property. The ship, with a cargo of 


1] LI. P.C. at p. 111: ‘‘ What I have said as to the shareholders applies with greater force 
to those who have advanced sums of money, or rendered services, such as brokerage. As 
judge of the Prize Court, I cannot allow such claims.” 

"21 LI. P.C. (2nd), p. 57. 113 See The Chateaubriand (1916), 5 Li. P.C. 24. 

14 See the cases: The Roland (1915), 2 Ll. P.C. 253; The Palm Branch, 6 Ll. P.C. 1; The 
Australia (Ceylon, 1916), 2 Br. and Col. P.C. 315. 

461 L). P.C. (2nd), p. 1. 

18 See The Hamborn (1919), 7 Ll. P.C., 67: condemnation of an enemy vessel; bunker coal 
being the property of the American time-charterers did not pass as part of the vessel. 

471 Li. P.C. (2nd), p. 9. 
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coal, was captured on a voyage from Rotterdam to Lisbon. The judge, 
condemning the vessel, held over the question of the cargo, as it was a pre- 
war charter-party, a pre-war shipment in a ship chartered by a Portuguese 
company, and as the shipment, on the face of documents, was to a named 
consignee in Portugal. The representative of the Crown relied on the 
presumption mentioned, and on the fact that no appearance had been 
entered by the consignee or any other claimant, but admitted the possi- 
bility that under the contract for sale the property in the coal had passed 
to the neutral consignee at the date of seizure. 

In the case of The Gloria,"® a motion for the condemnation of this German 
ship and part of her cargo was granted. The contraband issue did not 
come up, only the presumption ‘“‘enemy ship, enemy goods”’ until the con- 
trary is shown, a presumption valid regardless of the destination of the 
ship.?!9 

(b) Passing of property—Ante bellum contracts. In the case of The 
Benmacdhui,!® application by the Crown for condemnation of parcels of 
cargo in a British ship was granted. The goods were consigned before the 
war to the order of German firms at Hamburg. The Crown asserted that 
evidence on the papers showed that these goods belonged to the enemy, 
that property had passed to the consignees and was enemy-owned at the 
crucial date of capture. The judge followed a decision of Sir Samuel 
Evans 7! by accepting as prima facie evidence of enemy property the con- 
signment to, or to the order of, an enemy firm in an enemy port. 

In the interesting case of The Gabbiano,'*? the Crown asked for the con- 
demnation of a cargo of 9000 tons of manganiferous ore, or the proceeds 
thereof, shipped by the Sinai Mining Company, Ltd., a British company, in 
an Italian ship from a port in Egypt to Stettin on August 27, 1939, under an 
ante bellum contract of sale of December 23, 1938, made between the claim- 
ants as sellers and a Czechoslovakian company as buyers. By letter of 
April 11, 1939, after the establishment of the German “protectorate of 
Bohemia and Moravia,” the buyers exercised their option to receive the 
goods at Stettin. On July 11, 1939, full payment was made in sterling 
as a voluntary payment in advance. The Gabbiano was chartered on July 
14, 1939. At the time of the outbreak of war this neutral Italian vessel 
was bunkering at Messina. Claimants arranged that the ship should pro- 
ceed with the cargo to England. She was seized at Gibraltar and brought 
under a prize crew to Cardiff. Soon after arrival the cargo was sold. 

181 LI. P.C. (2nd), p. 11. 

19JIn The Roland, Sir Samuel Evans stated: “According to prize law, property upon an 
enemy ship consigned to an enemy port is prima facie enemy property.” But in The Aus- 
tralia, the court held in a case where the cargo was not consigned to an enemy port that: 
“Sir Samuel Evans did not intend to engraft any such limitation upon the principle he was 
affirming.”’ 120] L). P.C. (2nd), p. 6. 


121 Tn the unreported case of The Durham Castle, Sept. 16, 1914. 
1221 Lj. P.C. (2nd), p. 27. 
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The question was whether the property had remained in the claimants 
at the date of seizure. The Crown argued on these lines: the contract is 
expressed to be a c.i.f. contract; under such a contract it is customary to 
take the bills of lading to seller’s order because payment is to be made against 
tender of the shipping documents. In such cases the prima facie presump- 
tion of the reservation of the right of disposal, under Section 19/2 of the 
Sale of Goods Act, 1893, is invoked, with the result that the property in 
the goods does not pass. In this case payment had been made in advance 
of shipment, and, therefore, the property passed to the enemy buyers at 
the date of shipment. The Crown asked the court to treat the contract 
as an f.o.b. contract! and relied on the decision in The Parchim.'** 

This case is distinguishable from that of The Parchim; for in the case of 
The Gabbiano the contract contained a clause according to which in case 
of loss of the ship or inability to deliver the cargo or any part thereof, ‘‘the 
quantity of ore so undelivered shall be written off the contract. The judge 
went into the question of what is a c.i.f. contract under English commercial 
law.’ While the mentioned clause is inappropriate to a c.if. contract 
proper, the contract may remain a c.i.f. contract, but with variations. The 
judge came to the conclusion that in taking the bills of lading to their own 
order, the British sellers did not do so as the agents or on behalf of the 
buyers, but intended to reserve the right of disposal and thus to retain the 
property in the goods. Judgment was, therefore, in favor of claimants 
who had established their right to the release to them of the proceeds of 
this cargo. 

(c) Transfer in transitu. Contract made imminente bello. Trading with 
the enemy. 

The Gabbiano is a case of a bona fide ante bellum contract; in consequence, 
English commercial law is to be applied, and if, under this law, property 
remained in the British sellers at the moment of seizure by the Crown, the 
goods are not subject to condemnation, notwithstanding their enemy desti- 


23 Contrary to the prize courts of other States, British prize courts distinguish between 
ante bellum contracts, contracts made imminente bello, and post bellum contracts. Equally 
contrary to the practice of prize courts of other States, British prize courts, in deciding the 
question of ownership of captured cargo in cases of bona fide ante bellum contracts, apply 
the English municipal law. See particularly The Miramichi (1914), 1 Ll. P.C. 157. As 
to taking into account the Sale of Goods Act 1893, see The Marquis Bacquehem (Egypt, 1915), 
2 Br. and Col. P.C. 96; on the f.o.b. clause, see The Sérfareren (1915), 4 Ll. P.C. 174; on the 
c.i.f. clause, see The Miramichi, The Derfflinger (1918), 7 Ll. P.C. 394, The Parchim (1915, 
1917), 4 Ll. P.C. 375, 338, and The Australia (Ceylon, 1916), 2 Br. and Col. P.C. 315: “The 
effect of the shipment of goods f.o.b. is undoubtedly, as a general rule, to transfer the risk of 
loss of the property from the seller to the buyer and to put an end to the right of stoppage in 
transitu’’; in a c.i.f. shipment “the goods are at the risk of the purchaser.’’ On the clause 
“no arrival, no sale”, see The Derfflinger, No. 2 (Egypt, 1915), 1 Br. and Col. P.C. 398. 

44 L). P.C. (1918), 388. 

% Relying on the authority of Johnson v. Taylor Brothers & Co. Ltd.. [1920] A.C. 144 
at pp. 155-156. 
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nation. The question is very different in cases of post bellum contracts or 
contracts made imminente bello. This question was involved in the interest- 
ing and complicated case of The Glenearn.’* The facts were as follows: 
A British company on April 18, 1939, entered into an agreement with a 
German company for the sale of latex rubber by the British company. 
The Glenearn sailed with the rubber about July 24, 1939, from Shanghai to 
Hamburg; she arrived in London on August 23, 1939, and the voyage to 
Hamburg was abandoned. In the ordinary course of business two other 
cargoes of latex rubber were also on their way to this German firm on board 
German ships, and had been landed at Genoa. The claimants had not 
been paid in respect of the Genoa cargoes, whereas they had handed over, 
on August 16, the documents of The Glenearn cargo against acceptance of a 
bill of exchange for the price named in the provisional invoice. On August 
25, when the claimants learned of the abandonment of The Glenearn’s voy- 
age from London to Hamburg, they were the sellers of the London cargo, 
who had parted with the documents of title and had been paid, and were in 
respect of the Genoa cargoes unpaid sellers who had not parted with the 
documents. 

On August 28, the British and the German firms agreed to exchange the 
Genoa for the London cargo which at that time was discharged into the 
Port of London Authority’s warehouses. The exchange agreement was 
confirmed by a letter of the German firm dated August 30. The shipping 
documents were exchanged through a banking firm in Amsterdam. The 
claimants were paid for the Genoa cargo and had to pay as buyers for the 
London cargo. Under the Sale of Goods Act, 1893, Section 18, property 
in the London cargo had re-passed to the claimants before the outbreak of 
war. On September 1, 1939, the claimants instructed their usual ware- 
housemen to clear the goods and take them to store as soon as possible. 
The warehousemen took delivery from the Port of London Authority’s ware- 
house on September 11, and the goods were received in their own warehouse 
on September 12, where they were seized as prize on October 9, 1939. 

The representative of the Crown insisted that ‘‘the English company lent 
itself to a scheme by which the risk of capture was taken off the shoulders 
of the German company.” The exchange agreement as a contract made 
imminente bello in fraud of belligerent rights, cannot be recognized in a 
prize court, is against public policy, and is void under municipal and under 
common law, as well as under the Trading with the Enemy Act, 1939.!" 
Counsel for the claimants argued that the sale was valid under municipal 


126] P.C. (2nd), p. 63. 

127 2 and 3 Geo. 6, ch. 89 (Sec. 2 gives the definition of an enemy), reprinted in J. Burke, 
Loose-Leaf War Legislation (London, 1939), pp. 213-222. Trading with the Enemy (Cus- 
todian) Order, 1939 (S.R. and O. 1939, No. 1198), ibid., p. 26. Cf. also Krusin & Rogers, 
The Solicitor’s Handbook of War Legislation (London, 1940), pp. 236-264, and the same, 
First Supplement (London, 1940), pp. 19-23. 
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law, as the common law allows entering into any transaction with a person 
who may, in the future, become an enemy; nor was there anything illegal 
under the Trading with the Enemy Act merely because, for a brief period, 
the goods had belonged to someone who was not then, but subsequently 
became, anenemy. The judgment decided first that the doctrine of public 
policy could not be invoked because the purchase of The Glenearn’s cargo 
did not offend any existing legislation, and because the common law and 
the Trading with the Enemy Act forbidding any form of commerce with 
the enemy, apply only to transactions after the outbreak of war, not to 
transactions completed before the outbreak of war with a potential 
enemy. 

The judgment then considered the case in prize law. The contract was 
made bona fide in the sense that there was no secret clause or collusive 
understanding that it was to be disregarded should war not break out; but 
it was certainly also a contract made imminente bello. Quoting decisions 78 
to this effect, the judge held that in the case of a bona fide contract made 
imminente bello, the buyer cannot establish his claim to the goods unless 
he has taken actual delivery before seizure. The present case offered two 
novel features: 

(a) The buyer was not a neutral but a national. The difference is that 
no considerations of the comity of nations can apply and that a British 
claimant is subject to the municipal law concerning trading with the 
enemy. Therefore, nothing less than actual delivery would avail the 
claimants. 

(b) Does the term “‘transit’’ in prize law apply only to goods which 
at the outbreak of war were at sea '° or also to goods warehoused in a port 
of the realm? 8° Without expressing a final opinion on this point, the 
judge assumed that in the Port of London Authority’s warehouse the goods 
were still in transit. As they were not seized there, but in the claimant’s 
own warehouse, the claimants had taken actual delivery, contrary to the 


28 Older cases: The Jan Frederik (1804), 5 C. Rob. 128; The Baltica (1857), 11 Moore’s 
P.C. 141. World War cases: The Southfield (1915), 3 Ll. P.C. 404; The Daksa (1917), 5 LI. 
P.C. 317. See The Kronprinsessan Margareta (1917), 6 Ll. P.C. 222: “It is well established 
as a principle of prize law that during . . . imminent danger of hostilities, the property in 
cargoes of belligerent parties cannot change its national character in transitu; and that if 
neutrals purchase goods in transitu during a state of impending danger of war, the contract 
of purchase is held invalid.”” The Kronprinsessan Margareta (1920), 8 Ll. P.C. 241 at 257: 
“The law of prize . . . refuses to recognize transfers of the ownership of movables afloat 
from an enemy transferor to a neutral transferee when unaccompanied by actual delivery of 
the goods.”’ Cf. also The Vrow Margareta (1799), 1 C. Rob. 336. 

”* Thus counsel for claimants, quoting The Roumanian, 2 Ll. P.C. 378 at p. 394, the words 
“while at sea” in The Kronprinsessan Margareta, 8 Ll. P.C. 241, at p. 257; he could also 
have quoted the words “transfer of goods at sea’’ in The Daksa, 5 Ll. P.C. 317. 

‘© Thus the representative of the Crown, quoting The Roumanian, 2 Ll. P.C. 378 at p. 
403, and the words: “‘so long as the original transitus is deemed to continue” in The Vesta 
(1921), 10 Ll. P.C. 106 at p. 127. 
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opinion of the representative of the Crown,!! and judgment was in favor of 
claimants. 

(6) Declaration of Paris, 1856, Article 2. ‘All enemy property—ships 
and cargoes—may, after the outbreak of war, be captured jure belli on 
the sea or in rivers, ports and harbors of this country,” “ as far as there is 
no recognized exception under international law. One of these exceptions 
is enemy cargo on board neutral ships, except contraband of war, under 
Article 2 of the Paris Declaration of 1856.%% But enemy goods on board 
British ships are subject to capture and condemnation." Whereas in the 
World War, Great Britain and France openly violated Article 2 of the 
Declaration of Paris by their Reprisal Orders,!* British prize cases in the 
present war show respect for this rule “* by implication. In the case of 
The Benmacdhui,®’ the prize judge referred to the fact that the enemy 
goods were on board British ships, ‘‘because, if these goods had been in a 
neutral ship, the Declaration of Paris would have applied, unless it could 
be shown that they were contraband of war.” 

(7) Property of master and crew. Property of master and crew of an 
enemy vessel is often held to be exempt from condemnation.* In the case 
of The Pomona,'*® the Crown gave an undertaking to hand back the 
personal effects of master and crew, and the judge, quoting the practice 
prevailing during the World War, ‘‘approved, for all other cases, of the 
release of the effects of master and crew of any vessel.” 

(8) VIth Hague Convention of 1907. Another well established exception 
was the “‘days of grace” under the VIth Hague Convention of 1907.4 Such 
days of grace were often granted in the World War. While the granting of 
such days of grace was not a legal duty even under this convention, the 
ships could not, under Article 2, be confiscated, but only requisitioned against 
indemnity or detained under duty to restore them without indemnity. In 
the first prize case of the World War, The Chile, the so-called ‘‘Chile or- 
der”’—‘‘detention until further order” —was made." 


131 Invoking The Bawean (1918), 7 Ll. P.C. 113. 

132 The Roumanian (1914), 1 Ll. P.C. 197. 133 Le pavillon couvre la marchandise.” 

1384 See The Aldworth (1914), 1 Ll. P.C. 137, The Miramichi (1914), 1 Ll. P.C. 157, The 
Roumanian (1915), 2 Ll. P.C. 378; and in the present war the cases: The Benmacdhui, 1 Li. 
P.C. (2nd), 6; The Newfoundland, ibid., 10; The Egret, ibid., 10; The Bassa, ibid., 13; The 
Glengarry, ibid., 13; The Soudan, ibid., 13; The Glenroy, ibid., 14; The Warwick Castle, ibid., 
14; The Mataroa, ibid., 14. 

135 British Orders in Council of March 11, 1915, and Feb. 16, 1917; French Decree of March 
13, 1915. See Kunz, Kriegsrecht und Neutrdlitatsrecht (Vienna, 1935), pp. 255-256. 

136 Thus also the decision in The Dirigo and other vessels (1919), 8 Ll. P.C. 395. 

137] Ll. P.C. (2nd), 6 at p. 7. 138 See The Schlesien No. 1 (1914), 2 Ll. P.C. 92. 

139] L]. P.C. (2nd), 1. 140 Cf, Kunz, op. cit., pp. 167-168. 

141 (1914), 1 LI. P.C. 8: “I pronounce The Chile to have belonged at the time of seizure to 
enemies of the Crown, and to have been properly seized; and on the application of the 
Crown, I order that the ship be detained by the marshal until a further order is issued by the 
court.”’ 

142 Still after the World War, judgments concerning the VIth Hague Convention of 1907 
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But as Great Britain had denounced ' the VIth Hague Convention of 
1907, no days of grace were granted in the present war and vessels seized 
in port at the outbreak of war were simply condemned as good and lawful 
prize.“* The Christoph von Doornum was seized on September 3, 1939, 
while being arrested and under vis major in port, but this aspect of the case 
was not even mentioned. Exactly the same situation existed in the case of 
The Pomona the representative of the Crown pointed to the fact that 
the VIth Hague Convention had been denounced by Britain. The judg- 
ment said that the owners appeared to raise the question whether the vessel, 
having been detained in an English port at the outbreak of war by force 
majeure, should be subjected to an order for detention until the end of the 
war in the form of the ‘‘Chile order.”’ But since the Crown was applying 
for requisition, not for condemnation, this question was reserved for a later 
stage of the procedure. 

(9) Equipment of ship. Objects which are part of the equipment of an 
enemy ship are subject to condemnation. In The Biscaya'’ not only the 
ship, but also her wireless installation which had been removed, was con- 
demned as good and lawful prize.'*8 

(10) Neutral goods on enemy ship. That neutral goods on board enemy 
ships are free, with the exception of contraband of war, has been recognized 
in the World War and in the present war. In The Bianca “° case the ves- 
sel was condemned, but the question of the cargo—coal shipped to a named 
neutral consignee in Portugal—was held over, as ‘‘it was difficult for the 
court to draw the inference that the cargo was enemy property.” °° In 
the case of The Gloria,’ the Crown asked for the condemnation of this 
German vessel and part of the cargo. There was a question between the 
judge and the representative of the Crown concerning 10,875 bags of wheat. 
The latter relied on the presumption of enemy character of goods found in 
an enemy ship until the contrary is shown, regardless of the destination of 
the ship. The judge said that these goods were consigned under bills of 
lading by an Argentine neutral to a range of ports which might include 
Hamburg. ‘‘The moment documents were produced which showed a neu- 
were rendered. In the case of The Tibor (France, Civil Tribunal of the Seine, March 4, 
1932, Ann. Dig. P.I.L.C. 1931-1932 (London, 1938), pp. 440-441), a Hungarian vessel, 
seized by the French naval authorities on Aug. 1, 1914, on her arrival at the port of Bordeaux, 
requisitioned by France, and lost during the war, compensation under Art. 2 of the VIth 
Hague Convention of 1907 was granted. Contra: The Minna: Reinhold v. Belgian State, 
Brussels Court of Appeals, Jan. 16, 1924 (Ann. Dig. P.I.L.C. 1923-1924 (London, 1933), 
pp. 452-454); and The Neckar: L. Littlejohn & Co. v. U. S. (1926), 270 U. S. 215, Ann. Dig. 
P.ILL.C. 1925-1926 (London, 1929), pp. 483-484. 

43 Misc. No. 19 (1925), Cd. 2654. 

™ German yacht Elvira III, 1 Ll. P.C. (2nd), 8; the Italian ships Remo (ibid., 52), and 
Sistiana (ibid., 55). 

Tbid., 49. 146 Thid., 1. 147 Thid., 12. 

48 See The Schlesien (1914), 2 Ll. P.C. 92. 149] T). P.C. (2nd), 9. 

“The question of cargo was held over also in the case of The Henning Oldendorff, 1 LI. 
P.C. (2nd), 12. 151 [bid., 11. 
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tral, did not the Declaration of Paris arise?’”’ The judge said that the 
presumption ‘‘enemy ship, enemy goods” does not arise in the face of the 
Declaration of Paris, as it appeared that the bill of lading on its face indicated 
the property of a neutral. Nevertheless, and without further reasoning, 
the judge made an order for the condemnation of this part of the cargo, or 
rather, as it had been sold, against the proceeds. 

(11) Contraband of war. Contraband of war is always subject to seizure 
and condemnation, whether on board enemy ships, on board British ships, 
or on board neutral ships. In order that goods may be classified as contra- 
band of war they must have a certain character and show hostile destination; 
they must, further, have been declared contraband by the belligerent in 
question. Whereas in the World War the long-established distinction be- 
tween absolute and conditional contraband was nearly wholly abolished in 
fact, and, in some countries, even in law, it is interesting to see that in the 
present war this distinction is made again. According to the British Con- 
traband Proclamation,’ Schedule I, the following articles are absolute 
contraband: all kinds of arms, ammunitions, etc., fuel of all kinds, all articles 
useful as means of communications, etc., coin, bullion, currency, evidence of 
debt, metals, etc. Schedule II enumerates as conditional contraband all kinds 
of foods and foodstuffs, feed, forage, clothing and articles and materials used 
in their production. 

In most cases in which cargo on board British ships was condemned, it was 
condemned as enemy property and the contraband issue was not mentioned. 
But in the case of The Benmacdhui,'™ the Crown asked for condemnation of 
the cargo as enemy property and as contraband: 497 bags of wolfram ore and 
250 cases of antimony regulus were claimed to be absolute, and 330 bales of 
cassia to be conditional contraband, although the Crown admitted that the 
case concerning cassia ‘‘was not very strong.’”’ The judge condemned the 
goods as enemy property, but held that the evidence was insufficient to de- 
cide whether they should be condemned as contraband of war. In the case 
of The Newfoundland, on the other hand, the cargo on board this British 
ship, consisting of 90 cases and 26 cases of canned lobster and 310 bags of 
lead ore, was condemned as enemy property and as contraband. 

In the case of The Egret, the cargo on board this British ship consisted 


182 London Gazette of Sept. 4, 1939, p. 6051, reprinted in C.C.H. War Law Service, III 
(Foreign Supp.), 65,552. Identical: contraband proclamations of New Zealand (ibid., 
65,555 and 65,605), Canada (zbid., 65,568), but also of France (ibid., 65,554). For Germany 
cf. Arts. 22-27 of the Prize Law Code, Aug. 28, 1939 (R.G. Bl. I, No. 161, Sept. 3, 1939); 
but the amendment (C.C.H. War Law Service, op. cit., 65,553) follows closely the British 
contraband proclamation. Britain again instituted the system of “black lists,” of the 
“‘navicert” and so on, asin the World War. For later developments, see the seizure of Ger- 
man exports (S.R. and O., 1939, No. 1709, Nov. 27, 1939, C.C.H. War Law Service, op. cit., 
65,557-65,558; French decree, Nov. 28, 1939, ibid., 65,559; Canadian proclamation, Dec. 
8, 1939, ibid., 65,585), and the British Extension of Blockade Order in Council, Aug. 1, 1940 
(ibid., 65,587-65,588) (so-called All-Europe”’ blockade). 

183] L}. P.C. (2nd), 6. 154 Thid., 10. 186 Thid., 10. 
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of 40 cases of peg wood consigned to Frankfort-am-Main. The representa- 
tive of the Crown said that peg wood was used in the manufacture of boots: 
“he could not say whether it was used in connection with boots for the Ger- 
man Army, but it might be used for auxiliary forces.’’ The goods were 
condemned. 

In the case of The Hawnby,'* condemnation was asked of 18 pieces of 
poplar logs on board this British ship, consigned to Rotterdam. Generally 
speaking, it is the captor who has to prove before the prize court the hostile 
destination of goods seized as contraband.”7 During the World War this 
proof was facilitated by the introduction of new presumptions, both legal 
and judicial, of hostile destination.°* In this case the representative of the 
Crown relied on the absence of claims °° and on the judicial presumption of 
hostile destination.° The bills of lading showed that, although the goods 
were consigned to Rotterdam, arrival of the cargo was to be notified to a 
firm in Diisseldorf, and he suggested that Rotterdam-was a convenient port 
for Diisseldorf. But the prize judge adjourned consideration of the appli- 
cation, holding that proof of hostile destination was insufficient. 

In the case of The Inge Maersk,'*' condemnation of a cargo of petrol on 
board this Danish neutral vessel was asked prior to the German occupation 
of Denmark. The ship’s papers showed consignment to Hamburg to a 
“Foreign Tankship Corporation” with directions to notify an enemy, but 
did not indicate whether the corporation was an enemy or neutral. The 
cargo was condemned as absolute contraband, as the destination was Ham- 


burg, and in case of absolute contraband documentary evidence of shipment 
to an enemy port constitutes a non-rebuttable legal presumption of hostile 
destination.’ 


861 Li. P.C. (2nd), 14. 

467 See The Kim and other vessels (1915), 3 Li. P.C. 167: “It is, no doubt, incumbent upon 
the captor in the first instance to prove facts from which a reasonable inference of hostile 
destination can be drawn, subject to rebuttal by the claimants.” 

488 Tt is typical of the British conception of prize law to hold: (1) that the “‘procedure and 
practice of the prize court (is) a domestic affair, in which no foreign neutral or enemy has any 
voice or right to interfere” (The Zamora (1915), 4 Ll. P.C. 1); and (2) that “‘as to the modifi- 
cations and onus of proof . . . these are matters really affecting rules of evidence and meth- 
ods of proof in this court, and I fail to see how it is possible to contend that they are viola- 
tions of any rule of international law” (The Kim (1915), 3 Ll. P.C. 167). But as the rules 
of evidence concerning hostile destination and burden of proof are most intimately con- 
nected with substantive prize law, the recognition of new legal presumptions by British 
prize courts and the setting up, by these courts, of new judicial presumptions, constitute, in 
fact, a change of substantive prize law to the detriment of the claimants. Against this prac- 
tice are: Kunz, op. cit., p. 187; Verzijl, op. cit., §§30, 111, 451 seg.; C. C. Hyde, International 
Law Chiefly as Interpreted and Applied by the United States (Boston, 1922), Vol. II, pp. 815- 
817. 

9 An appearance had been entered by the National City Bank of New York, but was 
withdrawn. 

160 See The Kim, loc. cit.: “The convenience of Copenhagen for transporting goods of Ger- 
many need hardly be mentioned.”’ 161] L). P.C. (2nd), 15. 

Thus, already, the London Declaration of 1909, Art. 31. 
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Finally, in the case of The Alwaki and other vessels,’* condemnation was 
asked of parts of the cargo of four Dutch and one Norwegian vessels, all 
neutral, as contraband of war. The representative of the Crown claimed 
some parts of the cargo to constitute absolute, others conditional, contra- 
band, and relied (1) upon the absence of claims, (2) on consignment to Ger- 
man ports or to Rotterdam, “‘and Rotterdam is a recognized port for German 
imports,’ and (3) on the judicial presumption of central control in Ger- 
many over the articles in question,’ analyzing various German decrees 
bringing many imports under control and requiring persons importing such 
articles to report them to a principal association set up by the German Gov- 
ernment. The prize judge condemned the goods claimed to be absolute 
contraband on the evidence of affidavits by witnesses of authority, but 
stated twice that, while a large consignment of manganese ore was clearly 
absolute contraband, there were several parcels which ‘unenlightened, I 
should never have dreamed were absolute contraband, but which on the 
evidence I am convinced are such.’”’ He condemned the other goods as con- 
ditional contraband, following the decision of The Hakan, ‘“‘on the clearest 
possible evidence of German decrees which impose government control on 
all these articles and prescribe that they are automatically seized at the mo- 
ment of coming into the customs house.” 


163] L]. P.C. (2nd), 43. 
16 This judicial presumption of hostile destination was established during the World 


War. See The Kim, The Esrom (1919), 8 Ll. P.C. 492; The Hdkan (1916), 5 LI. P.C. 161. 
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ORGANIZATION OF THE COMMUNITY OF NATIONS 


By EAGLETON 
Of the Board of Editors 


Law, by whatever definition, is the authoritative voice of the community. 
Whether it be edicted by monarch or dictator, by representative assembly or 
the whole people, it speaks in the name of and binds the members of the 
community. It cannot rest upon the judgment of any member of the com- 
munity; the essence of law is that it performs a group function. Law cannot 
speak upon the authority of an individual member; it must represent the 
authority of the group. 

The law of the community of nations, developing in the noxious atmos- 
phere of sovereignty and nourished weakly upon a theory of consent, has 
not been able to speak with a strong voice. It is able to be heard in quiet 
times, but its voice is drowned out in the roar of dispute and conflict, when it 
needs to be heard with compelling authority. It is weak because the com- 
munity of nations is weak. That community has not equipped itself with 
agencies for stating the law, for rendering judgment based upon the law, for 
altering a legal status quo, for enforcing the judgment of the community. 
Lacking such organization behind it, the law of nations is unable, in times of 
stress, to perform its group function. 

This has become increasingly true. For some centuries, international law 
was able to fulfill its purposes with reasonable satisfaction; it was even able to 
exercise some degree of control over the conduct of war. Its decadence dur- 
ing the first World War, the lawlessness and discontent of the intervening 
two decades, and its almost complete submergence during the present World 
War, manifest not so much the decline of international law itself as the ap- 
pearance of new and tremendous forces, the effect of which is to necessitate 
reconsideration of the foundations and methods of the law of nations which 
we have known. A new stage of development has now been thrust upon it 
by the changed circumstances of modern life, and to these changes it must 
adjust itself, or abdicate. The international lawyer, too, must adjust himself 
to these changes. If the law which he practices is to survive, he must seek 
for it the support of the community within which it functions; he must se- 
cure for it the agencies and the authority which it needs. From his post of 
expert knowledge, he must reveal to statesmen and to peoples what is neces- 
sary to make his law effective, and why it is worth while to establish a 
stronger community organization behind the law of nations. 

International law is now blocked in its development by the lack of organ- 
ization behind it. The customary law of the past, enforced by social pres- 
sures, has proven insufficient. The needs of the community are now far 
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greater, because of the increasing effects of the interdependence of peoples, 
cumulating slowly but irresistibly since the Industrial Revolution began its 
leavening effect. The danger to life and property—to independence and 
territory—are greater, and the community requires not merely the negative 
function of law and government in affording such protection, but also the 
positive function of advancing the welfare of the members of the com- 
munity. Such matters as the exchange of mails, or aérial navigation, or the 
maintenance of fair conditions of trade between nations, and many others, 
call increasingly for administrative institutions. These needs have been 
recognized, to some extent; some such institutions have been established; 
many others are needed. Behind all such efforts, threatening them and 
threatening all humanity, is the lowering and cyclonic cloud of war. The 
antithesis of law is individual judgment and action contrary to community 
decision, and when such an individual or national judgment is backed by 
force, law is helpless—unless it can muster a superior force. 'War—the use 
of force by an individual nation—has now become so wide-ranging, so de- 
structive and overwhelming, that international law is doomed unless it can 
be brought under control. This is certainly one of the greatest tasks which 
humanity has ever faced. It must be faced, and human experience gives us 
no other solution than the use of the combined and organized strength of 
the whole community against whatever member thereof resorts to force. 

As a result of the increasing pressure of these forces of interdependence 
and war, some experiments have been made in the direction of an organized 
community of nations. These efforts have been submerged beneath the 
maelstrom of the present war. They were not strong enough, because peo- 
ples had not yet learned that they must uphold the law—that they must not 
merely obey it, but uphold it against assault. The havoc of the past two 
decades, culminating in the terrible experience which all are undergoing to- 
day, must go far toward teaching them that lesson. It is the task of the 
international lawyer, in the midst of this ruin, to explain the lesson. He 
must explain to the people and persuade the statesmen that the choice be- 
fore them now is a world organized by force by some strong man or group, 
and a world organized by agreement of the community of nations to bring 
war under force and to make law prevail. If he wishes international law to 
survive and prevail, he must build an organization behind it to support and 
maintain it. 

In view of such considerations as those above stated, it is believed that the 
recommendations of the Commission to Study the Organization of Peace’ 

1 The Commission to Study the Organization of Peace was organized a few days after war 
had started in Europe in 1939. It was born in the offices of the League of Nations Associa- 
tion, where it continues to work, but it is not an organization devoted to the restcration of 
the League. It is convinced that the community of nations must be organized if law and or- 
der are to prevail between nations. It is a study group composed of persons able to par- 


ticipate actively in its work, and having some degree of expert qualification therefor; many 
of its members are members of the American Society of International Law; five of them are 
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should be of interest to international lawyers. The purpose of this Com- 
mission is stated to be ‘‘to seek out and state the principles upon which inter- 
national relations must be reorganized, after the present conflict, if peace is to 
prevail.” This, it is recognized, is largely an ethical problem: ‘‘it involves 
recognition on the part of all peoples, large and small, strong and weak, of 
the rights of others; a willingness on the part of all to make sacrifices for the 
general good; a belief in the existence of a power in the world which makes for 
righteousness.”’? It is a matter of general knowledge that ‘no system of 
laws and organization can be of value without the living faith and spirit 
behind and in it.” Whether such a common faith now exists among the 
peoples of the world may perhaps be doubted; certainly, there was not 
enough of it to make a success of the League of Nations. This very disaster, 
however, may arouse the needed feeling. Pain and suffering are the best of 
teachers, and all over the world today the lesson of past irresponsibility is 
being accepted. It is because of interminable conflict that law and govern- 
ment appear. Human beings have always, though often slowly, come to the 
conclusion that it is better to submit to a common law and government than 
to engage in incessant fighting. The very condition of suffering and dis- 
couragement in which we now find ourselves may well lead peoples to the 
conclusion that submission to an international government is more to be 
preferred than submission to such terrible wars as the one which insistence 
upon national independence of action has now brought upon us. It may 
well be that the economic losses of the past two decades, the vastly increased 
danger which modern war brings, the destruction and grief which we are 
now enduring, will impress upon a sufficient number of persons the lessons 
which similar vicissitudes have taught human beings in the past, and which 
have led them to ask for and submit to the rule of law and government. 
Certain principles of moral and social conduct have been universally ac- 
cepted, as a result of centuries of human experience; it may be that recent 
experiences will have taught many people that these principles must now be 
applied to international relationships. There is much evidence to show that 
such an attitude is now developing in the United States. Various polls 
reveal general realization of the fact that the United States cannot isolate 
itself from war or economic loss; and many persons have expressed regret 
that we did not support the League of Nations, or, independently of that 
institution, now demand that there be an international police to stop 
aggressors. 

This trend—and it is clearly a trend—results naturally from increasing 


members of the Board of Editors of this JourNaL. It maintains contact with other coun- 
tries making studies in this country and abroad, and seeks to be a clearing house for infor- 
mation in the field of international post-war reconstruction. 

*Commission to Study the Organization of Peace, Preliminary Report, November, 1940, 
Eight West Fortieth Street, New York City. Reprinted, with accompanying papers 
presented to the Commission, in International Conciliation, April, 1941, No. 369. 
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knowledge, driven home by our suffering, of the changed character of the 
world in which we live. The Preliminary Report of the Commission speaks 
of the changes wrought by science, changes which have annihilated time and 
space, and of the exploration of the world, leaving no new lands to which one 
may migrate. ‘‘Man cannot build civilization in new lands. He must stand 
and face his problem where he is.”” Though there may be few more land 
frontiers, there are plenty of other frontiers to challenge us. During a 
period almost coincident with the life of the United States, the effects of the 
Industrial Revolution have been cumulating, and now “geographical divi- 
sion of labor has created economic dependence of one people upon another, 
rendering each vulnerable to starvation or industrial disorganization by 
blockade and trade restrictions.”’ This same scientific development and 
economic interdependence has changed the character of war and made it 
totalitarian. If a nation must put itself upon a totalitarian basis in order to 
fight a war, it must for that purpose surrender many of its purposes and 
beliefs; and if war is to continue in the world, then nations must remain upon 
a totalitarian basis in order to be prepared for the next war. War itself 
has become “all-consuming and all-destructive,’’ and human nature thus 
has been harnessed to destruction, rather than devoted to human advance- 
ment. ‘Only by organization to uphold the law of nations can civilization 
stand up against the ever-advancing machinery of modern scientific warfare 

. and that law can be enforced only if the power of the community, over- 
whelmingly greater than the power of any of its members, is brought to bear 
when and where lawlessness begins.”’ 

With such an increasingly anarchic and insecure world as this, no one can 
be content. ‘‘Man will continue to want from this world freedom, social 
justice, economic and political security. He wants a world in which human 
intelligence will organize and distribute the ample resources of nature so that 
all can live abundantly; a world in which human intelligence will be devoted 
to human progress rather than to destruction; a world in which a man’s labor 
may be directed toward his advancement.”’ 

It is a fact of some significance that most of the proposals for post-war set- 
tlement, and particularly those emanating from England, emphasize social 
justice. Peace proposals of the past have envisaged the sovereign state, 
rather than the individual; those of today seek not merely to provide ma- 
chinery through which sovereign states may act, but to provide also a system 
within which national governments will be enabled to advance the welfare 
of the persons within each. The state, say the democracies, exists for the 
benefit of the individuals within it; it is an agency of service, and not an ob- 
ject of worship. On the one hand, then, the individual is entitled to look 
beyond the state when—as has now proven to be true—the state is unable 
alone, in an interdependent and war-torn world, to care properly for the needs 
of its citizens. On the other hand, if the welfare of the individual is the 
primary object, the international order must also keep this in mind and must 
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organize itself so as to be able to protect and advance his interests. Social 
justice is an important part of most current plans for the reorganization of 
the international order; and its meaning and attainment involve difficult 
relationships between the international system and the domestic order of 
each state. It may prove impossible to secure fair international conditions 
of trade if within one state a small group is able to insist upon high tariffs; 
it may be impossible to secure loyal support for the international system 
within a certain state if those in power in that state are able to control infor- 
mation and education and shape it toward their own selfish purposes. In 
the building of an international order of peace it will be true, as it is now 
proved to be true in war, that many problems will have unsuspected inter- 
national interrelationships, and that the achievement of social justice, or 
higher standards within one state, will depend upon what is done within 
another state. 

‘“‘Peace,”’ says the Preliminary Report of the Commission, ‘‘cannot be a 
static condition of life achieved by renunciation of war, nor a mere pious 
desire to live at peace; it must be a dynamic and continuous process for the 
achievement of freedom, justice, progress and security on a world-wide 
scale.” Peace, it continues, requires the substitution for war of interna- 
tional processes which will protect against violence and promote creative 
changes; it involves whatever organization is necessary to promote the 
progress of mankind. The peace movement, it may be noted in this con- 
nection, has long been stultified by the belief—which apparently still con- 
tinues in a few groups—that peace is merely the absence of war. Such an 
attitude leaves out of consideration the price which must be paid in order 
to secure this absence of war. That price is the organization of the com- 
munity, and the willingness of each member of the community to contribute 
his share of effort and, if need be, of blood to uphold the law of the com- 
munity. Peace means government, and a government which does more 
than merely restrain the aggressor from the use of force; if peace is to be sub- 
stituted for war, then it must be able to secure justice and to advance the 
interests of those to whom it denies the use of war. 

The alternatives which face the world today are ‘‘ world empire, achieved 
by conquest, or some form of association, such as world federation, achieved 
by consent.” Historical experience condemns the former; the world cannot 
be permanently organized upon such a basis. The issue today is between 
overpowering militarism and the organization of peace: ‘‘the alternative to 
organization by conquest is organization by consent.” It is idle to think 
that in a world in which force exists, it will not be picked up and used by 
someone. It is our task to see that it is used, not by selfish individuals or 
nations, but by the community in support of law and justice. The lesson 
taught us by the aggressors of today is convincing: if the community of na- 
tions cannot voluntarily and reasonably agree upon a system which can 
monopolize the use of force, then force will be used by some person or nation 
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to impose upon all a “‘new order”’ in which subjugated peoples will have no 
voice. 

The state has long been the unit of the society of nations, and will doubt- 
less continue to be so regarded. It does not follow from this, however, that 
the state shall be permitted unlimited and unlicensed freedom of action, 
including the right to impose its will by war upon weaker states. Organiza- 
tion to make international law effective has long been hampered by “exag- 
gerated developments of the idea of sovereignty.”” The organization of 
international society which can best hope for success “‘ will be that one which 
will assure a dynamic peace with the minimum sacrifice of national sov- 
ereignty.”’ It is clear that the sovereign state which now “claims the power 
to judge its own controversies, to enforce its own conception of its rights, to 
increase its armaments without limit, to treat its own nationals as it sees fit, 
and to regulate its economic life without regard to the effect of such regu- 
lation upon its neighbors’? must have some limitations put upon this an- 
archic freedom. The Commission suggests the following limitations on 
sovereignty: 


(a) Nations must renounce the claim to be the final judge in their own 
controversies with other nations and must submit to the jurisdic- 
tion of international tribunals. The basis of peace is justice; and 
justice is not the asserted claim of any one party, but must be de- 
termined by the judgment of the community. 

(b) Nations must renounce the use of force for their own purposes in 
relations with other nations, except in self-defense. The justifica- 
tion for self-defense must always be subject to review by an inter- 
national court or other competent body. 

(c) The right of nations to maintain aggressive armaments must be 
sacrificed in consideration for an assurance of the security of all, 
through regional and world-wide forces subject to international law 
and adequate to prevent illegal resorts to international violence. 

(d) Nations must accept certain human and cultural rights in their con- 
stitutions and in international covenants. The destruction of civil 
liberties anywhere creates danger of war. The peace is not secure 
if any large and efficient population is permanently subject to a 
control which can create a fanatical national sentiment impervious 
to external opinion. 

(e) Nations must recognize that their right to regulate economic activi- 
ties is not unlimited. The world has become an economic unit; all 
nations must have access to its raw materials and its manufactured 
articles. The effort to divide the resources of the world into sixty 
economic compartments is one of the causes of war. The economic 
problem arising from this effort has increased in gravity with the 
scientific and industrial progress of the modern world. 


It is obvious that these limitations upon national sovereignty could not 
be achieved except through a powerful international government. There 
must be machinery and authority to compel a nation to submit its claims to 
adjudication; we have seen recently how a nation may put forward fanciful 
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and unsubstantial claims as a basis for violent expansion. To prevent the 
use of force, and to deprive a state of its armaments calls for a physical 
strength obtainable only through the combination of the resources of the 
community; it calls also for the means and power to repair injustices for 
which, until now, the community has provided no means of repair other than 
war. If a people have now no other means than war for protecting their 
interests and securing justice, the community cannot deprive them of this 
means without at the same time providing justice through the agencies of the 
community. This is especially true in the economic field, which interna- 
tional interdependence has now made the source of many injustices and even 
dangers. There must even be some sort of a Bill of Rights, if human beings 
rather than states are to be served by political organization; and this implies 
a certain degree of control by the international order as between states and 
their own citizens. 
The Commission summarizes briefly the institutions needed: 


(a) An international court with jurisdiction adequate to deal with all 
international disputes on the basis of law. 

(b) International legislative bodies to remedy abuses in existing law and 
to make new law whenever technical progress requires the adjust- 
ment of international practice. 

(c) Adequate police forces, world-wide or regional, and world-wide eco- 
nomic sanctions, to prevent aggression and to support international 
covenants. 

(d) International machinery with authority to regulate international 
communication and transportation and to deal with such problems 
as international commerce, finance, health, nutrition and labor 
standards. .. . 

(e) Appropriate authorities to administer backward areas ceded to the 
world federation. Such administration should give precedence to 
the interest of the inhabitants of the area, looking to their eventual 
self-government; should assure all nations equal economic oppor- 
tunity within the area; and should facilitate colonization and eco- 
nomic development of areas suitable for that purpose without injury 
to the native inhabitants. International corporations might well be 
encouraged to enlist world-wide support for the constructive task of 
developing such areas under supervision of such authorities. 


The Preliminary Report of the Commission does not develop further these 
broad principles, intended as guides for subsequent study; it has made no 
effort, thus far, to lay down a blueprint for the institutional structure. 
It recognizes that the international system should be a universal one, though 
within it there may well be regional subdivisions. The League of Nations 
is credited with the successful performance of many tasks but ‘‘the present 
conflict has taught us that something at once stronger and more adjustable 
than the League of 1919 is necessary.”” The system roughly sketched in this 
Report moves toward federation, but regards the development in this di- 
rection as evolutionary, rather than the definite break with the past which 
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the author of Union Now regards as necessary. ‘‘The world must evolve 
from League to federation.”’ It has usually been true, in history, that new 
political institutions have evolved from those of the past; there have been 
few, if any, cataclysmic breaks with the past. ‘‘Just as the League grew 
out of the development of international law and uncoérdinated institutions, 
so world federation will grow out of the experience of the League, the World 
Court and the International Labor Organization.” 

The Eight Point Program agreed upon by President Roosevelt and Prime 
Minister Churchill on August 14, 1941, known as the Atlantic Charter, was 
regarded as an initial official step of great importance by the Commission, 
which issued a Comment upon it. This comment approved the Atlantic 
Charter as moving generally in the right direction, though with important 
omissions and with some possibilities of misinterpretation. 

The Commission warns that Point One should not be interpreted as an 
effort to maintain the status quo; it warns also that the implied surrender of 
a right of conquest must mean more than a mere inexpensive self-abnegation 
—it must mean real coéperation with those countries which might feel a need 
of aggrandizement, in comparison with the British Nations and the United 
States, who do not feel such a need now. As to Points Two and Three, the 
Commission regards a right of self-determination as impracticable, and the 
determination and maintenance of territorial frontiers as insoluble ‘except 
through an international authority having power to decide and enforce.” 
Similarly, there must be such an international system ‘‘to determine who 
are the people who can choose their form of governments, to enforce their 
right to choose, to prevent dictators or outsiders from interfering with that 
right, and to prevent the exercise of that right from doing injury to other 
members of the community.”’ The phrase, ‘‘sovereign rights,’ has unfor- 
tunate connotations. As a matter of fact and of logic, the subsequent 
Points of the Atlantic Charter would be impossible of realization if the old 
sovereign rights were restored without diminution. If there is to be any 
substance to the Charter, or any hope for law and order in the world, Point 
Three must not be interpreted so as to put the will of a national sovereignty 
above that of the community of nations. 

Points Four, Five and Six are important and far-seeing. Like the Pre- 
liminary Report of the Commission to Study the Organization of Peace, and like 
other studies of similar purpose, they demand a better situation and oppor- 
tunity for the individual human being. As the Commission comments, 
a continuing and powerful international organization will be necessary in 
order to make these objectives attainable. Point Four, which calls for a 
better system of international trade, would mean an important change in 
American policy. That the Government of the United States takes it seri- 


3 Comment on the Eight Point Declaration of President Roosevelt and Prime Minister Church- 
ill, August 14, 1941. Commission to Study the Organization of Peace, New York, Decem- 
ber, 1941. 
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ously is shown by a forceful speech made by Under Secretary of State Welles 
on October 7, 1941, in which he says, ‘‘The basic conception is that your 
government is determined to move toward the creation of conditions under 
which restrictive and unconscionable tariffs, preferences and discriminations 
are things of the past; under which no nation should seek to benefit itself 
at the expense of another; and under which destructive trade warfare shall 
be replaced by codperation for the welfare of all nations.” 

If the phrase “‘ with due respect for their existing obligations,’”’ in Point 
Four, is to be interpreted to tie us down to vested interests of the past, the 
meaning of this point, and indeed of all eight points, would be destroyed. 
The dead hand of the past cannot be permitted to constrict the necessary 
reconstruction of the future. Point Five, the Commission points out, is a 
recognition of the fact, above suggested, that ‘‘no state alone is able ade- 
quately to advance the welfare of its members.”’ As to Point Six, which asks 
for security against war, the Commission asserts that “‘the defeat of the Nazi 
régime is a prerequisite to any advance toward international order,”’ but it is 
only a prerequisite, and not an achievement of that order. ‘‘The mere threat 
of war in its modern character necessitates totalitarian war at the expense of 
democracy . . . no one state is capable of protecting its citizens against this 
menace; each must turn to the collective action of the community of nations 
for support,” and this means “‘a strong international government, with the 
physical power to defeat any attempt at aggression.” 

Point Seven, with regard to freedom of the seas, is regarded by the Com- 
mission as of minor importance “because its realization depends upon the 
ability of the community of nations to bring war under control.’”’ If the 
larger problem of war could be solved, navies would disappear, and with 
them the difficulty of keeping the seas open. It is noted, too, that Britain 
and the United States have been the greatest naval powers, and that the 
restrictions implied in this article would therefore be largely addressed to 
them. There must, of course, be freedom of movement upon the seas for 
international trade and intercourse, but it must be under international regu- 
lation. Without such regulation, freedom of the seas could mean abuse of a 
right, 

Point Eight calls for the abandonment of the use of force and for the dis- 
armament of aggressive nations. The Commission notes that security calls 
for much more than the wishful thinking of which the American people have 
recently been guilty; “‘it calls for an international system strong enough 
to protect those states which have disarmed and to provide justice for them.” 
The Commission comments with appreciation upon the use by the two 
statesmen of the word ‘“‘spiritual’’: 


There is a widespread conviction that disregard for fundamental 
moral principles led to the present conflict, and that for its solution we 
must return to those principles. 

The Atlantic Charter appeals to the most powerful force in humanity, 
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the spiritual forces; a program such as it sets forth cannot fail to win 
the support of all men. Its emphasis is properly upon such ideals, for 
machinery alone is not enough; such machinery must have behind it the 
power of popular support and the directive force of ideals. On the other 
hand, machinery is necessary to put these ideals into effect, and it must 
be made clear to the peoples of the world, and particularly to the Amer- 
ican people, that their hopes can not be achieved unless they are willing 
to establish and uphold an international system. 

A Second Report,‘ dealing with the transitional period to follow the war, 
has now (February, 1942) been issued by the Commission. It begins with the 
assertion that we cannot hope to return to normal, z.e., previously existing, 
conditions as soon as the shooting stops; it observes that ‘‘not only war, but 
social revolution is going on round about us, and the dynamic forces of human 
and international development cannot be dammed at the year 1939.” 
Because of the greater range and destructive power of this war, the task of 
reconstruction will be far greater than ever before, and it will be further com- 
plicated by the demand for a better social and economic system. Further, 
“‘the moral principles upon which law and order were built, whether national 
or international, are no longer secure; foundations must be laid or restored, 
and this must be done during the transitional period.’”’ The solutions to be 
found must this time be something more fundamental than reparations, or 
Red Cross succor for the starving, or reckless investment. 

The Commission suggests that the traditional method of ending war— 
by armistice, peace conference and treaty followed by ratification—is no 
longer adequate. ‘According to international law, no transitional period 
is recognized; technically, the war continues until the treaty of peace goes 
into effect.’”’ This method resulted, after the last World War, in holding un- 
der arms millions of discontented men, in the continuation of a harsh block- 
ade, in enormous financial loss and great unhappiness—mistakes which 
should not be repeated. It has always been difficult to say when war begins 
and when it ends; it is even more difficult with modern war. ‘It is quite 
possible that this war will end in segments, at different times and in different 
places; it may not end at all in the old sense of formal cessation. If nations 
must continue upon a totalitarian basis, in order to prepare for the next war, 
it may be impossible ever again to speak of peace time.’”’ However the 
war may come to an end, we should be prepared to meet the situation which 
will then confront us. 

That situation is sure to be a tragic one. Famine and disease will be on the 
march, and agencies for combating them will have broken down; terrible 
forces of revenge and lust for power and hunger and desperation will be 
loosed, and civil disorder will everywhere be menacing; nations will suffer 
from economic collapse from which none, unaided, can rescue itself; millions 

4 Commission to Study the Organization of Peace, Second Report: The Transitional Period, 


February, 1942. Reprinted, with papers presented to the Commission, in International 
Conciliation, April, 1942, No. 379. 
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of peoples will have been uprooted and flung helter-skelter by the waves 
of war; there will be derelict colonies, social insecurity, false indoctrination 
tocombat. Above all, and through all, will be the weakness of the political 
order. 

In the viewpoint of the Commission “the responsibility for the reconstruc- 
tion of the world will rest upon the victors, whether they like it or not, and 
whether anyone else likes it or not.’’ In this situation, alternative dangers 
are to be feared; on the one hand, that the victors may refuse to exercise the 
authority which victory has given them; on the other hand that, if they do 
assume the burden and successfully administer the tasks of the transitional 
period, they may not be willing, when stability has been restored, to re- 
linquish their position of power. These dangers may be met, it is suggested, 
if in advance of the termination of hostilities plans and agencies have been 
made and pledges assumed, to carry out the tasks of the transitional period 
and then to establish a permanent system of world order. The Commission 
regards the establishment of the United Nations, based upon the Atlantic 
Charter, as a step in this direction. It emphasizes that, though decisions 
will in fact be taken by those who have the power to act, the states exercis- 
ing this power “‘must behave, not as victors have in the past, but as a police 
power acting in the name of the community of nations.”” The victor nations 
will rest under the heavy suspicion which history attaches to victors; they 
must make it clear that they seek no especial political or material advantage, 
and must leave no doubt of their intention to turn over their powers to insti- 
tutions created and maintained by the community. 

It is of the greatest importance that the victors establish their sincerity of 
purpose during this period, and also that they prove their ability to handle 
the international tasks of the transitional period. On the one hand, the les- 
son of defeat must be taught: “‘it must be demonstrated convincingly that 
those who invoked force in violation of their obligations to a world order were 
destroyed by the inherent capacity of the world order to invoke a greater 
force in its own defense.’’ On the other hand, there must ultimately be 
established within the community an organization and control based upon 
consent. It will be a very difficult period, and ultimate success in establish- 
ing a permanent organization based upon agreement will depend largely 
upon the sincerity of purpose of the victors. They will have no time, when 
the armistice call (if any) is sounded, for setting up machinery and making 
plans; all this should have been done before that time. The effort must be 
begun now, the plans must be laid, the agencies prepared, commitments 
taken so that they will not be forgotten, long before the conflict ceases. The 
Commission believes that some of the joint agencies for conduct of war could, 
and probably will, be carried over into the tasks of reconstruction, and that 
some can and should be carried over into a permanent world order. It re- 
gards this as a continuing development which should be encouraged, and for 
this reason calls the attention of students to the development of the agencies 
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of the United Nations. If united effort should be attainable for the effort 
of war, which we hate, it should be available for the maintenance of peace, 
which we desire. If we are able to set up institutions for the combined ac- 
tion in war of those who are opposed to aggression, we should be able to 
continue the development of those institutions into a permanent system to 
uphold law and order in the world. It is unnecessary, and undesirable, to 
have such a break in development as occurred after the last World War, 
bringing with it a reversal of psychology and a period of conflict and shout- 
ing over the principles and methods of reconstruction. 

The Commission concludes that a number of efforts should be undertaken 
at once. First, ‘“‘the peoples must be made aware of the size and difficulty 
of the tasks which await the victors upon the end of fighting, and of the 
responsibility which will belong to these peoples. They must know that 
these tasks are unavoidable and that the responsibility cannot be escaped.” 
Preliminary studies, both official and private, should be undertaken at once, 
and technical organizations to deal with such problems as health or food 
supply or education should be created or strengthened in preparation for the 
tasks. The work of such institutions will depend upon the maintenance of 
order in the world: ‘‘ Long before the transitional period begins, the United 
Nations who have declared themselves opposed to aggression and interested 
in the establishment of law and order should have consulted among them- 
selves and agreed upon a strong and unified directorate having the authority 
to codrdinate the work of the various technical organizations and to command 
the necessary services, and having military strength sufficient to maintain 
order everywhere.” Even though the power during this period belongs as 
a matter of fact to the victors, or to certain of the victors, they must make 
it clear that they are working in the interest of the community, that ‘the 
power which they exercise is a temporary one forced upon them by circum- 
stances, and that they intend to transfer this power as soon as it can be done 
to institutions of the organized community of nations.’ It is to be hoped 
that, through this procedure, enough order will have been restored, both 
within and between national governments, so that it will be possible within 
a few years to ascertain opinion and to have stable governments which can 
participate in the building of a permanent world order. When sufficient 
stability has been restored, a conference of all nations, defeated or otherwise, 
should be called to create the world order. ‘The provisional organization, 
however, should not transfer its powers, nor should frontiers or governments 
be finally recognized, until the institutions of the permanent order are con- 
firmed and functioning.” 

How long this process will require it is impossible to say. The Commis- 
sion regards such a period of control as essential, ‘‘so that there may be time 
for careful thought, for experimenting and testing, for the rebuilding of na- 
tional governments, the formation of public opinion, the discovery of what 
peoples want, after their sufferings, in the way of a permanent settlement.” 
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The urgency of these matters, upon which the Commission insists, will be 
recognized by international lawyers. The law of nations cannot be im- 
proved and strengthened, as it must be, upon a day’s notice, nor in the 
atmosphere of conflicting national interest and tense necessity for decision 
which pervade the halls of the old type of peace conference. Nor can it hope 
for sufficient strength in the future unless there is built behind it an organi- 
zation of the community of nations which can support it with the strength 
omnium contra unum. These things require time and study and effort. 
They can not be laid aside while we win the war; they are, in fact, part of the 
winning of the war. The general on the battle-field, no matter how bitterly 
he is engaged in battle, must always be looking ahead and planning for the 
situation which will confront him when his victory has been won. He can 
not let down, take a rest, and then leisurely calculate what is to be done next. 
He must be ready to consolidate his position when the action is finished, else 
he may find that his gains are lost. This, in effect, was the result of the last 
World War. We did not consolidate our victory then into a secure peace, 
into an efficient support for international law. That mistake should not be 
repeated, and the development of the United Nations, as well as reports of 
popular attitudes, seem to indicate a determination not to repeat it after this 
war. The task of study, of planning, of leadership in the rebuilding of the 
law of the community of nations belongs primarily to international lawyers; 
and it involves necessarily study of the organization of the community of 
nations. 


JOINT ACTION TO PROTECT AN AMERICAN STATE FROM 
AXIS SUBVERSIVE ACTIVITY! 


By WILLARD BuNncE COWLES 


In all three consultative meetings of American Foreign Ministers held 
since 1939, the American governments have officially recognized the threat 
of Axis psychological warfare and the possible need of meeting this danger 
with strong counter measures.? As the war has progressed it has become 
increasingly evident that the independent existence of the American states 
might well be at stake if this problem is not effectively solved. The Panama 
meeting (1939) recommended that the American governments “‘take the 
necessary measure to eradicate from the Americas the spread of doctrines 
that tend to place in jeopardy the common Inter-American democratic 
ideal’’; the Habana meeting (1940) made it mandatory that each govern- 
ment take all necessary measures to prevent and suppress such activities; 
and the Rio de Janeiro meeting (1942), reaffirming prior determinations in 
the matter, provided for the creation of a body, known as The Emergency 
Advisory Committee for Political Defense, to study and codrdinate such 
measures. 

The problem has not yet been solved and it may be presumed that Axis 
groups will continue their undercover hostilities against the ‘‘United Na- 
tions” in this hemisphere. We may expect continued organized espionage, 
sedition, sabotage, totalitarian propaganda, and overt acts preparatory to 
military action against the American states. The Rio consultative meeting 
(1942) frankly stated that ‘‘acts of aggression of a non-military character, 
including systematic espionage, sabotage, and subversive propaganda are 
being committed on this continent, inspired by and under the direction of 
member states of the Tripartite Pact and states subservient to them, and 
the fate of numbers of the formerly free nations of Europe has shown them 
to be both preliminary to and an integral part of a program of military 
aggression.’ 

It is possible that some American country might, under Axis pressure or 
domination, become a focal base of operations for extensive subversive, or 
even more serious, activities against other American states. It is not im- 
possible that pro-Axis elements, under Axis influence and support, might 


1 The opinions expressed herein represent only the personal views of the writer. 

* Panama Resolution XI, Final Act, Dept. of State Bull., Oct. 7, 1939, p. 331; Habana 
Resolutions II, III, V, VI, VII, Final Act, Dept. of State Bull., Aug. 24, 1940, pp. 130-134; 
Rio de Janeiro Resolutions XVII, XVIII, XIX, Final Act, Dept. of State Bull., Feb. 7, 
1942, pp. 128-132. These Final Acts are also printed in this JourNaL, Supplement, as 
follows: Panama (1939), Vol. 34 (1940), pp. 1-20; Habana (1940), Vol. 35 (1941), pp. 1-32; 
Rio de Janeiro (1942), this number, pp. 61-95. 

* Final Act, Dept. of State Bull., Feb. 7, 1942, p. 128. 
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gain complete control of an American government. If these possibilities 
should materialize and if Axis activities were successfully concentrated and 
effectively carried out in the territory of an American state, they might well, 
under present conditions, constitute a serious danger to the other American 
states, even to a point of jeopardizing their existence. 

Under Secretary of State Welles has declared that all the American For- 
eign Ministers at the Rio (1942) meeting realized that ‘‘drastic and con- 
certed measures’”’ must promptly be taken for the common safety of all the 
American Republics; ‘ and, with specific relation to subversive activities, 
those Foreign Ministers asserted that they were determined ‘‘to give the 
fullest codperation in the establishment and enforcement of extraordinary 
measures of continental defense.”’> The peoples of the twenty-one Ameri- 
can countries (however reluctantly) are compelled to face the possibility that 
an extreme subversive situation may develop in which the government of an 
American state may become entirely Axis controlled and in which the only 
effective action of a consultative meeting would be to order something far 
more drastic than a mere protest to a government or the publication of facts. 
Forcible defensive action might be required forthwith in order to safeguard 
the very existence of the state concerned, the consulting parties, and the 
hemisphere as a whole. It could hardly be expected that the American 
states would stand idly by and permit such a dangerous situation to con- 
tinue. 

If a grave condition of this character actually has to be faced squarely by 
the American states, it should be dealt with in accordance with the good 
neighbor policy and its achievements, as reflected in the new system of inter- 
American consultation. Attempts to think through the question ought to 
be made in advance, and upon the standard recently set by Under Secre- 
tary of State Welles, when he declared that: 


The bedrock upon which this new epoch of inter-American under- 
standing is founded is the recognition in fact, as well as in word, that 
every one of the 21 American republics is the sovereign equal of the oth- 
ers. That implies that interference by any one of them in the internal 
affairs of the others is inconceivable. Destroy or change that founda- 
tion and the inter-American federation which now exists will crash into 
ruins. 


This paper inquires into the rights of the American states, acting jointly 
under the new inter-American system of consultation, should such a situa- 
tion materialize to an extent which would require joint defensive action to 
change the condition. The fundamental legal basis of the system lies in the 
multipartite treaty, signed at the Inter-American Conference for the Main- 


‘ Dept. of State Bull., Feb. 21, 1942, pp. 164, 165. 

* Final Act, Dept. of State Bull., Feb. 7, 1942, p. 128. 

* Address before the Cuban Chamber of Commerce in the United States, Feb. 16, 1942, 
Dept. of State Bull., Feb. 21, 1942, pp. 164, 167. 
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tenance of Peace at Buenos Aires in 1936, which is denominated the Con- 
vention for the Maintenance, Preservation and Reéstablishment of Peace.’ 
Its most forceful implement is the Declaration of Lima, which may properly 
be construed as being in the nature of a protocol to that convention.’ In it 
the American Governments declared: 


First. That they reaffirm their continental solidarity and their pur- 
pose to collaborate in the maintenance of the principles upon which the 
said solidarity is based. 

Second. That faithful to the above-mentioned principles and to 
their absolute sovereignty, they reaffirm their decision to maintain 
them and to defend them against all foreign intervention or activity 
that may threaten them. 

Third. And in case the peace, security or territorial integrity of any 
American Republic is thus threatened by acts of any nature that may 
impair them, they proclaim their common concern and their determina- 
tion to make effective their solidarity, coérdinating their respective 
sovereign wills by means of the procedure of consultation, established 


7“ Article I.—In the event that the peace of the American Republics is menaced, and in 
order to coérdinate efforts to prevent war, any of the Governments of the American Repub- 
lics signatory to the Treaty of Paris of 1928 or to the Treaty of Non-Aggression and Concili- 
ation of 1933, or to both, whether or not a member of other peace organizations, shall consult 
with the other Governments of the American Republics, which, in such event, shall consult 
together for the purpose of finding and adopting methods of peaceful coéperation. 

** Article II.—In the event of war, or a virtual state of war between American States, the 
Governments of the American Republics represented at this Conference shall undertake 
without delay the necessary mutual consultations, in order to exchange views and to seek, 
within the obligations resulting from the pacts above mentioned and from the standards of 
international morality, a method of peaceful collaboration; and, in the event of an interna- 
tional war outside America which might menace the peace of the American Republics, such 
consultation shall also take place to determine the proper time and manner in which the 
signatory states, if they so desire, may eventually codperate in some action tending to pre- 
serve the peace of the American Continent.” (51 Stat. 15, 18; U. S. Treaty Series, No. 922; 
4 Treaties, etc. (Trenwith, 1938), 4817, 4819; this JournaL, Supplement, Vol. 31 (1937), 
p. 53.) 

8 The Declaration of Principles of Inter-American Solidarity and Codéperation, signed at 
Buenos Aires at the same time as the convention, seems clearly to be of such a nature. Sec. 
2 of this declaration provides that every act susceptible of disturbing the peace of America 
justifies the initiation of the procedure of consultation ‘provided for in the Convention for 
the Maintenance, Preservation and Reéstablishment of Peace, signed at this Conference.” 
(Report of the Delegation of the United States of America to the Inter-American Conference 
for the Maintenance of Peace, Dept. of State Pub. No. 1088 [Conf. Series No. 33], pp. 227, 
228.) The Declaration of Lima is the lineal successor to the Declaration of Principles of 
Inter-American Solidarity and Coédperation. 

Some idea of the binding nature of the Declaration of Lima emerges from the practical 
fact that, since its enunciation, there has been unanimous response to all calls for meetings 
of Foreign Ministers, 2s provided for therein. It may be noted too that Assistant Secretary 
of State Berle pronounced the declaration ‘“‘a solemn and binding covenant.” (Dept. of 
State Press Releases, Mar. 11, 1939, pp. 167, 168.) For certain observations on the legal 
effect of declarations, see 27 Am. Bar Assn. Jour., 342, 348-349 [1941]. See also Rules of 
Land Warfare (1940 ed.), par. 26, p. 8. 
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by conventions in force and by declarations of the Inter-American Con- 
ferences, using the measures which in each case the circumstances may 
make advisable. It is understood that the Governments of the Amer- 
ican Republics will act independently in their individual capacity, recog- 
nizing fully their juridical equality as sovereign states. 

Fourth. That in order to facilitate the consultations established in 
this and other American peace instruments, the Ministers for Foreign 
Affairs of the American Republics, when deemed desirable and at the 
initiative of any one of them, will meet in their several capitals by rota- 
tion and without protocolary character. Each Government may, un- 
der special circumstances or for special reasons, designate a representa- 
tive as a substitute for its Minister for Foreign Affairs.° 


The Declaration of Lima thus provides that, in order to effectuate Amer- 
ican solidarity, a consultative meeting can employ such measures as are ad- 
visable under the circumstances of particular cases. Though no express 
limitation is placed upon the nature of the measures which can be used or 
the method of their application, implied ones exist. 

The consultative institution was designed to deal only with matters of ut- 
most concern to the hemisphere. The primary function of consultative 
meetings is to deal with real and vital inter-American emergencies, not local 
ones. The specific matters upon which there is agreement to consult relate 
primarily to matters of united action in the face of aggression. With regard 
to disputes between the American states themselves, the general objective of 
consultation is to afford an inter-American procedure to expedite settlements 
on their merits, in accordance with the inter-American peace machinery. 

Under the Convention or the Declaration of Lima, or both, interim meas- 
ures or provisional remedies of temporary duration can be ordered. The 
operating period of such measures would not appear to extend, at most, be- 
yond the time of the final determination of the relevant matter on its merits. 
It seems clear, however, that control is coextensive with the emergent con- 
ditions which gave rise to the consultative action. The authority of a con- 
sultative meeting, though chiefly mediatory, is designed to be, and is, in- 
herently strong, given a sufficiently grave situation and a united will to use 
it. Indeed, if there is a sufficient determination effectively to use the new 
system, a consultative meeting can exercise enormous power ° in dealing col- 


* Final Act, Eighth Int. Conf. of Am. States (1938), pp. 115, 116; Report of the Delegation 
of the United States of America to the Eighth Int. Conf. of Am. States, Dept. of State Pub. 
No. 1624 [Conf. Series No. 50], pp. 189, 190; this Journat, Supplement, Vol. 34 (1940), 
p. 199, 

1° The recent settlement of the century-and-a-quarter-old Ecuadorian-Peruvian dispute 
at the Rio consultative meeting is a good illustration of this. Even though the matter was 
not on the agenda, it was dealt with in a highly successful manner. Under Secretary of 
State Welles has described the results, in part, as follows: “As you all know, that long-stand- 
ing controversy had time and again given rise to the most serious difficulties between those 
two neighboring republics. Tragically enough, it had even resulted in actual hostilities last 
year. It had for generations thwarted and handicapped the prosperous development and 
the peaceful stability of the two nations involved. Its continuation had jeopardized the 
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lectively with defensive matters, even though its action be merely inter- 
locutory. At the very time the new system was created at the Inter-Amer- 
ican Conference for the Maintenance of Peace (Buenos Aires, 1936), Dr. 
Felipe Barreda Laos, a Peruvian delegate, speaking shortly after Secretary 
Hull, pointed out that the procedure of consultation not only implied ‘“‘the 
defense against the dangers of European conquests and of American wars, 
but also that corollary which years ago brought such alarm: the corollary of 
the policing of the American Continent. Now the international policing of 
America is not entrusted to a single country; the international policing of 
America is entrusted by this treaty to all of us; it is the whole Continent 
which asserts its faith, its confidence in its own powers, resources and capaci- 
ties to defend its own countries against the possibilities of internal and ex- 
ternal wars.” 

To strike specifically at subversive activities, the procedure of consulta- 
tion can be invoked under several inter-American instruments. In the 
Declaration of Lima (supra) the American states declared that they would 
make their solidarity effective in case the peace, security, or territorial in- 
tegrity of any American Republic was threatened. In the situation here en- 
visaged the security and territorial integrity of many, if not all, the Ameri- 
can states definitely would be gravely threatened. 

Resolutions VI and VII of the Habana Consultative Meeting are even 
more specifically in point. Resolution VI stipulates that each government 
“‘shall’’ adopt measures ‘“‘to prevent and suppress any activities directed, as- 
sisted or abetted by foreign governments, or foreign groups or individuals, 
which tend to subvert the domestic institutions, or to foment disorder in 
their internal political life, or to modify by pressure, propaganda, threats, or 
in any other manner, the free and sovereign right of their peoples to be gov- 
erned by their existing democratic systems.’”’ Among many other specific 
matters related to subversive activities, Resolution VII recommends the 


well-being of the entire hemisphere. I am happy to say that since the signing of the agree- 
ment the arrangements provided therein have been scrupulously carried out by both parties 
thereto, and it is the hope of all of us that the remaining and final steps will be taken in 
the immediate future, so that this last remaining important controversy in our hemisphere 
may be regarded as finally liquidated.” (Dept. of State Bull., Feb. 21, 1942, pp. 164, 166.) 
An English translation of the agreement (Protocol of Peace, Friendship, and Boundaries) 
appears in id., Feb. 28, 1942, pp. 194, 195-196. It is a noteworthy document, which states 
that it is signed ‘‘under the auspices” of the President of Brazil and “in the presence of”’ the 
Ministers of Foreign Affairs of Argentina, Brazil, and Chile and the Under Secretary of 
State of the United States. The execution of the Protocol is stated to be under the “‘guar- 
antee” of these four countries which will coéperate in adjusting the occupation and retire- 
ment of the troops (by means of military observers), assist in resolving doubts or disagree- 
ments which may arise in the execution of the Protocol, and collaborate in minor rectifica- 
tions of the boundary line to be fixed. The Protocol is accordingly signed, not only by the 
representatives of Ecuador and Peru, but by representatives of the so-called ABC Powers 
and the United States. 
11 Proceedings, pp. 90-91. 
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adoption of effective prohibitions of every political activity by foreign in- 
dividuals, associations, groups or political parties, no matter what form they 
use to disguise or cloak such activity; rigorous supervision of the entry of 
foreigners into national territory, particularly in the case of nationals of non- 
American states; effective police supervison of the activities of foreign non- 
American groups established in the American states; and the creation of an 
emergency penal system.” Both resolutions provide for consultation. The 
Rio meeting (1942) specifically reaffirmed these resolutions, and asserted 
that the American governments would “‘ prevent individuals or groups within 
their respective jurisdictions from engaging in activities detrimental to the 
individual or collective security and welfare of the American Republics.” “ 
The recommendations of this resolution are stated to have been adopted 
“according to Resolution VII of the Habana Meeting,” which, as just noted, 
provides for consultation. 

The two Habana resolutions are unusual. Their significance can best be 
seen against the following background: The fundamental basis of Pan Amer- 
ican resolutions, which since 1889 have usually taken the form of recom- 
mendations, is that the states are free to act upon them to such an extent as 
they may see fit. Ifthey donot act at allthereis no basisforcomplaint. This 
is true of the ordinary recommendations of the new consultative meetings, 
even though they deal primarily with urgent matters. Inter-American resolu- 
tions, even today, are seldom mandatory. Up to the point where the ordinary 
instrument takes the form of a “‘treaty”’ or a ‘‘declaration,”’ the understand- 
ing has been, and still is, one of “‘states rights.” 

But the substantive provision of Resolution VI of Habana is not a mere 
recommendatory one. Itismandatory. It provides that, within its consti- 
tutional powers, each government ‘‘shall’’ adopt all such necessary measures. 
Quite apart from its form, the nature of the commitments puts this resolu- 
tion into a broad class of international agreements or acuerdos. Again, 
though it relates to subversive activities directed toward the domestic insti- 
tutions and the internal political life of particular American states, it ex- 
pressly declares that all American states are equally concerned and responsi- 
ble for the security of the hemisphere, as that security may relate itself to 
such activities. 

Resolution VII of Habana is not mandatory, but it stands unique among 
all other such inter-American instruments as it is the only inter-American 
recommending resolution which provides for the initiation of the procedure of 

2 Final Act, Dept. of State Bull., Aug. 24, 1940, pp. 132, 133-134. 

#8 Resolution XVII, Final Act, Dept. of State Bull., Feb. 7, 1942, p. 128. This resolution 
also contains a recommendation that the Governments of the American Republics, within 
their respective national jurisdictions, take control of the activities of ‘organizations directed 
or supported by elements of non-American states which are now or may in the future be at 
war with American countries, whose activities are harmful to American security; and pro- 
ceed to terminate their existence if it is established that they are centers of totalitarian 
propaganda.” (Jd. at 129.) 
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consultation. And, unlike its substantive provisions, the consultative stipula- 
tion in this resolution is in the nature of a grant, not a recommendation.“ 
The apparent meaning of this consultative stipulation seems to emerge 
from the following considerations: Domestic regulation of the matters are 
only ‘“‘recommended.”” The recommendations may or may not be effec- 
tively. carried out by particular governments. But if one American country 
is affected sufficiently by an omission of another to curtail subversive Axis 
activities, its government can initiate the procedure of consultation, for such 
joint action as may be taken in the matter. In short, Resolution VII is a 
recommendation coupled with an enabling provision, permitting other gov- 
ernments to do something about the matter. The nature of these two in- 
struments is thus in sharp contrast to the usual inter-American recommend- 
ing resolution. 

If the existence of an American state is actually in the balance and the 
other states are gravely menaced, these two Habana resolutions, together 
with their Rio successor, afford a strong and broad basis for consulta- 
tion.' 

If the situation were critical enough to cause a consultative meeting to 
agree to any extreme action, the people of the state concerned would, in all 
probability, welcome it in their own self-defense, even if they were so com- 
pletely controlled by an Axis Power that they themselves could not invoke 
the consultation. But the then-existing Axis-dominated government pre- 
sumably would not. This possibility must also be frankly recognized. 
Moreover, such a government would presumably attempt to use the inter- 
American system for its own ends. It might assert that any consultation 
whatever on the matter, any order of the consultative meeting, or any effec- 
tuating act, was an “intervention” and a violation of the Additional Protocol 

14 Though not pertinent to the subject hereof, it may be observed that the differing nature 
of the various provisions of these two resolutions serves to illustrate the proposition that the 
effect of all inter-American resolutions should not be assumed facilely, on principle, to be the 
same. It suggests that each should be studied separately. There is little doubt that even 
ordinary inter-American “resolutions” are designed to, and do, create some sense of commit- 
ment. A clear inference as to the degrees of obligation emerges in the technique employed 
in Sec. 3 of Resolution XVII, adopted at the Rio de Janeiro meeting, in relation to the attach- 
ment thereto of a ‘‘Memorandum on the Regulation of Subversive Activities,’ Final Act, 
Dept. of State Bull., Feb. 7, 1942, p. 129. Cf. the following official observations of Secre- 
tary Hull, made in his report of the Habana consultative meeting (1940): ‘‘The Act of Ha- 
bana consists of a declaration and a resolution. . . . The general provisions of the declara- 
tion and resolution are permanent in character. They authorize action by the American 
states, individually or collectively, at any time, whether before or after the convention 
[concerning the provisional administration of European colonies and possessions in the Amer- 
icas] comes into operation.” (Dept. of State Pub. No. 1575 (Conf. Series, 48], pp. 20-21; 
U. S. Executive Agreement Series, No. 227; and U.S. v. Pink, 62 Sup. Ct. 552 (1942) this 
JOURNAL, infra, p. 309.) 

16 The procedure of consultation might also possibly be properly initiated under the Rio 
declaration on continental solidarity in the observance of agreements (acuerdos) and treaties 
(No. XXI, Final Act, Dept. of State Bull., Feb. 7, 1942, pp. 182-133). 
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Relative to Non-Intervention, signed at Buenos Aires, December 23, 1936.'° 

This question should, accordingly, be considered. In the Non-Interven- 
tion Protocol ‘“‘the high contracting parties declare inadmissible the inter- 
vention of any one of them, directly or indirectly, and for whatever reason, 
in the internal or external affairs of any other of the parties.”” Would con- 
sultation, a consultative order, or joint protective or remedial action em- 
ploying armed force, acting pursuant to an appropriate order of a consulta- 
tive meeting, constitute such an intervention? The answer seems clearly in 
the negative. 

It is true enough that no American state, acting alone, could presently 
intervene legally with armed force to break up such activities; nor could it in 
the future, until a year had elapsed after it had denounced the Protocol." 
But even if such joint activities or a consultative meeting were in effect in- 
tervention, they would not in any case be an intervention ‘‘of any one”’ of 
the American governments, which alone the Protocol proscribes. The va- 
lidity of the consultation, the consultative order, or the forcible action would 
not depend upon what it might be called by anyone opposing it. The real 
test of all three aspects would lie in the purpose, practical consequences, and 
ultimate result of such action—that is to say, whether or not it looked toward, 
or was, joint preventive or remedial action solely in defense of the hemi- 
sphere. Even if the consultative meeting should designate the forces of a 
particular state to carry out its decision, and such forces alone were used, it 
would still constitute joint action and not merely action by ‘‘any one of 
them.” 

The question might be raised whether the very initiation of consultation, 
in and of itself, by a party to the Protocol, would constitute an ‘‘indirect”’ 
intervention by the initiating government within the meaning of that term 
as used in the Protocol? It has been argued that the term “intervention,” 
as there used, applies to diplomatic interposition generally.‘* Even if this 
were true (which is most doubtful), the Protocol certainly refers to no more 


1651 Stat. 41, 44; U. S. Treaty Series, No. 923; 4 Treaties, etc. (Trenwith, 1938), 4821, 
4822-4823; this JouRNAL, Supplement, Vol. 31 (1937), p. 57. 

7 Art. 4 of the Protocol stipulates that ““The present Additional Protocol shall remain in 
effect indefinitely but may be denounced by means of one year’s notice after the expiration 
of which period the Protocol shall cease in its effects as regards the party which denounces 
it but shall remain in effect for the remaining signatory states. Denunciations shall be ad- 
dressed to the Government of the Argentine Republic which shall notify them to the other 
contracting states.’’ The denunciation clause was inserted at the request of the Argentine 
delegate, Dr. Daniel Antokoletz (Proceedings of the Inter-American Conference for the 
Maintenance of Peace, p. 683). There have been no denunciations to date. 

18 The Spanish word used was “‘intervencién,” not “reclamacién” or any other similar 
Spanish word having broader import. The Portuguese equivalent is “intervencéo” and the 
French, “intervention.” The draft of the Protocol used the word “intromission” (intro- 
misién). It was changed to “intervention”’ in order ‘‘to express what is meant”’ and ‘‘so 
as to leave no doubt about it, in the interpretations or translations” (Proceedings, Inter- 
American Conference for the Maintenance of Peace, p. 82). 
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than familiar interpositions, that is, to the usual claims that might arise and 
be pressed as a matter of national policy.!* The Protocol was signed the 
same day the American states first established the system of consultation.?° 
In a very real sense the instrument of consultation was created as the quid 
pro quo for the relinquishment of the traditional right of intervention so far 
as the American states are concerned.*!. The fundamental basis of the new 
institution is that the responsibility for the security, integrity, and independ- 
ence of the hemisphere is joint and is henceforth to be assured through col- 
lective action, rather than by any unilateral application of the earlier concept 
of the Monroe Doctrine. This type of joint protective action would be a 
matter of inter-American policy. If external force were used that fact would 
be immaterial. It seems almost certain that an international tribunal 
would hold that the initiation of consultation by a particular government, 
in accordance with inter-American arrangements therefor, was not an indi- 
rect intervention within the meaning of the Protocol.” 

There seems to be no legal reason which precludes the American states (if 
they are so minded) from protecting the hemisphere (by joint action in a 
particular American country) from adequately-proved and sufficiently- 
dangerous Axis subversive activity. Entirely within the competence of the 
inter-American system as it now exists, the American states, acting in con- 
cert, can employ such appropriate means as a consultative meeting might 
decide upon, even resorting to force if necessary, as a last resort. 

It is not, however, meant to be suggested that there are no inherent diff- 
culties. Article 20 of the Regulations of the Meetings of Consultation, ap- 
proved by the Governing Board of the Pan American Union on June 4, 1941, 
provides that “proposals, reports and projects shall be considered approved 
when they have obtained the affirmative vote of an absolute majority of the 
countries represented at the meeting where the vote is taken. Any Muin- 
ister may make reservations or abstain from voting.” ** Whether this be 
essentially procedural or substantive, whatever may be the legal effect of 
any majority-approved “proposals, reports and projects,” and notwithstand- 
ing the absence of an express counterpart in the inter-American consultative 

19 It is hard to believe that the American governments would have agreed to give up all 
claims for injuries to their nationals no matter how grave they might be. Recommendation 
No. XXXV on Pecuniary Claims, adopted at the same conference at which the Protocol was 
signed, is virtually conclusive proof that there was no such intent. (Report of the Delega- 
tion of the United States of America to the Inter-American Conference for the Maintenance 
of Peace, Dept. of State Pub. No. 1088 [Conf. Series No. 33], p. 232.) 

20 See 4 Treaties, etc. (Trenwith, 1938), 4821 and 4817. 

1 See, e.g., Proceedings of the Inter-American Conference for the Maintenance of Peace, 
pp. 86, 87, 90. 

2 In Art. 2 of the Protocol it is agreed that every question concerning its interpretation, 
which is not settled by diplomacy, shall be submitted to conciliation or arbitration. There 
is nothing in the Protocol which purports to stay any such joint action, pending a determina- 


tion of any interpretative question. 
% This JouRNAL, Supplement, Vol. 35 (1941), p. 183. 
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system of Article 5 of the Covenant of the League of Nations,™ past inter- 
American practice, as a matter of fact, has been in accord with a concept of 
unanimity, especially on important decisions. 

Any unanimity rule creates serious problems. But if an American govern- 
ment had been overthrown by an actual Axis-controlled government, an ab- 
solute unanimity might be achieved by a continued recognition of the ousted 
government. If, by some cunning Axis arrangement, there was no actual 
overthrow of the government, but the danger to the American states was en- 
tirely apparent, the American states could hold, on sound principle, that the 
consultative system does not imply its own paralyzation in the very situation 
which it was, and is, primarily designed to safeguard. A consultative meet- 
ing could decide that, at least as applied to provisional remedies in such a 
critical case, the system implied that inter-American unanimity means 
unanimity without taking into account an Axis-dominated government. 
This would be applying the universal principle that, in matters vitally affect- 
ing the community, a recalcitrant must not be allowed to be a judge with 
complete power to control a decision in its own case. 

But it should not be overlooked that the procedure of consultation is not to 
be invoked in any but the most serious cases where the danger to the hemi- 
sphere is manifest. A consultative meeting will not be convoked as a result 
of the overthrow of an American government upon the unestablished charge, 
made by the ousted government, that it was overpowered by a totalitarian 
group. There is no inter-American counterpart to Article IV, Section 4, of 
the Constitution of the United States—that ‘‘the United States shall guar- 
antee to every state in this Union a republican form of government.” The 
consultative authority is not in any sense designed to perpetuate “‘legiti- 
mate”? governments in the American states. It should be a source of great 
satisfaction to all the American peoples that the inter-American system is 
not an American ‘‘Holy Alliance,’’ but an instrument for ‘‘coérdinating 
their respective sovereign wills” in order to protect the peace, security, and 
territorial integrity of the American hemisphere. 

“The first paragraph of Art. 5 stipulates that: ‘‘Except where otherwise expressly pro- 
vided in this Covenant or by the terms of the present treaty, decisions at any meeting of the 


Assembly or of the Council shall require the agreement of all the members of the League 
tepresented at the meeting.”’ 


EXCLUSION AND EXPULSION OF ALIENS IN LATIN AMERICA 


By J. In1zarry y PUENTE 


Hardly another question is of greater practical interest in Latin America 
today, from the point of view of public order and national security, than the 
inadmission and expulsion of aliens. The question is specially deserving of 
reéxamination in these days of revolutionary changes in political and legal 
thought, changes which suggest that legislation designed to safeguard the 
internal order and external security of a country should not be neglected 
lest it become powerless to cope with situations which those changes may 
carry in their wake. The historic events now taking place are in no small 
measure the symptoms of a profound transition in political and juristic ideas 
throughout the world. 

While it is not the province of those dealing with legal problems as such 
(and we shall do so here) to assess the merits of political events except as they 
may have juristic implications, it is our duty to point out the grave conse- 
quences to a country of a struggle of ideas for which the local legislation may 
be unsuited to meet their challenge to the domestic security and institutions 
or the foreign relations of that country. The moment the shock of events 
saps the legal vitality or betrays the inadequacy of legislation which aims to 
protect those institutions and safeguard those relations from defilement, the 
country is manifestly in danger. Hence, the need for legislative alertness to, 
and dispassionate study of, the decisive events of contemporary world his- 
tory, in order to preserve or change, as might be the case, the institutions and 
relations of the state. This is a duty which each country owes not to itself 
alone, but also to all others committed along with it to the idea of continental 
solidarity ‘‘through the similarity of their republican institutions.” ! 

The position of the alien under the liberal legislation of modern times has 
so far outdistanced his status under Roman Law that he is no longer re- 
garded in another country as without a legal personality. Rather is he 
accorded full civil equality with its nationals.2 This equality is shared 
liberally by the Latin Americans with the aliens in their midst. No sooner 
were the political bonds of the mother country severed than they threw off 
the narrow policy of commercial insulation which the monarchy had fastened 
upon them.* Latin America thus embarked upon what has become an un- 

1 Declaration of the Principles of the Solidarity of America, Lima, Dec. 24, 1938. 

2 Habeas Corpus de Olivia Soares Silveira, 52 O Direito, 274, 276, Brasil. See 2 Paiva, Estu- 
dio de la Constitucién del Paraguay (Asuncién, 1927), Chs. XIII and XVII. 

31 Lafont, Historia de la Constitucién Argentina (Buenos Aires, 1935), 178-187; 1 Levene, 
Investigaciones acerca de la Historia Econémica del Virreinato del Plata (La Plata, 1927), Ch. 
XV, pp. 107, 112 et seg.; 1 Bulnes, 1810—Nacimiento de las Repiublicas Americanas (Buenos 


Aires, 1927), 8; Rangel Baez, ‘“‘ El Monopolio del Comercio en la Colonia,” 9 Boletin de la Aca- 
demia Nacional de la Historia (Caracas), 29-34; 1 Acevedo, Manuel de Historia Uruguay 
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interrupted course of toleration toward aliens. There they are not de- 
prived, as Attorney General Montt, of Chile, once pointed out,‘ of a “single 
favor except that of the high offices in Congress or the State. Such is the 
generous legislation which is in force . . . throughout Latin America.” 
This traditional policy is now threatened from within and without to such a 
degree that it is likely to be radically revised in the not distant future, if it 
is not already too late. 

While the principle of the jus solz is fundamental in the nationality legisla- 
tion of Latin America, it is quite evident that the conspicuous part played in 
that legislation by the principle of the jus sanguinis leaves much room for 
controversy in regard to the status of countless thousands of persons there. 

CLASSIFICATION. Latin American legislation distinguishes between the 
alien who is a transient (transetinte) and the alien who is domiciled (domicili- 
ado). He is a transient if, although in the country, he does not have a 
domicile there;* and domiciled if he resides there with the intent, express or 
presumptive, of remaining.’ The distinction is important with respect to 
the alien’s rights and obligations under the local laws.* 

FREEDOM OF ENTRY. There was a time in the history of the Spanish 
monarchy’s administration of its American domains when the exclusion of 
aliens was a state policy rigidly enforced. A royal decree of December 8, 
1720, referred to certain laws of the Recopilacién de Indias forbidding aliens 
“to go to the Indies to trade and carry on commerce”’ without proper papers, 
and ordering their expulsion ‘‘without exception.” ® The brilliant Argen- 
tinian Juan Bautista Alberdi makes this observation touching that policy: !° 


Colonial legislation was exclusive on questions of religion, as it was on 
questions of commerce, of population, of industry, ete. Exclusivism 
was of its essence in everything which it touched, and it should be 
sufficient to remember that it was a colonial legislation of exclusion 


(Montevideo, 1916), 32; Garcia Chuecos, Estudios de Historia Colonial Venezolana (Caracas, 
1937), 310, 311. The Real Cedulas of Dec. 8, 1720, and Oct. 23, 1769 (5 Documentos para la 
Historia Argentina [1915], 73, 244) ordered the expulsion of aliens who carried on business in 
the Spanish dominions. 

4 Dictamen emitido al Presidente de la Repiiblica por el Fiscal de la Corte Suprema Don Am- 
brosio Montt sobre ciertas reclamaciones (Santiago, 1890), 106, 111. 

5 Art. 2, Ley Nuim. 145 (1888), as amended, Art. 21, Decreto Niim. 1697, July 16, 1936, and 
Art. 75, Cédigo Civil, Colombia; Art. 3, Ley de Extranjerta, Cuba; Art. 3, Ley de Extranjerta 
(1925), Venezuela. 

* Art. 3, Ley Num. 145 (1888), as amended, Art. 22, Decreto Num. 1697, July 16, 1936, 
Colombia. 

T Art. 4, Ley Num. 145 (1888), as amended, Art. 23, Decreto Nrim. 1697, July 16, 1936, 
Colombia. Art. 76, Codigo Civil, Colombia says: “Domicile consists in residence coupled 
with the real or presumptive intent to remain therein.”’ 

* Art. 12, Constitution, Colombia. 

*5 Documentos para la Historia Argentina, 73. The decree of Oct. 23, 1769 (5 ibid., 244) 
declared in force “‘the Laws which forbid the commerce of aliens in the Indies.” 

1° Organizacién de la Confederacién Argentina (ed. 1913 by Posada), 91. 
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and monopoly. The exclusive system was employed with reference to 
that policy as an instrument of state. 


Although this was the traditional system under the influence of which the 
Latin American colonies were founded, they did not hesitate long to discard 
it for a more liberal one the moment they broke off relations with the mother 
country. Their laws” and treaties * are now eloquent witnesses of the 
new policy toward aliens, which places them under exceptionally few con- 
ditions of entry and stay."* It is doubtful if there are many countries with a 
more tolerant and sympathetic attitude toward outsiders. 

RIGHT TO FORBID ENTRY. While it cannot be gainsaid that the alien’s 
right of free entry into the countries of Latin America is liberally recognized 
in their laws and commitments with foreign Powers, no one will contend that 
this right is absolute and unabridgable under any view of international law, 
of domestic policy or of the treaties currently in effect. Were a state re- 
quired to extend a welcome to all pernicious, subversive or undesirable ele- 
ments knocking at its door for admission, the state would be in the extraordi- 
nary position of having to join in a tacit conspiracy with those elements 
against its own institutions, its own security and its own public order. The 
benefit of provisions of the local laws and treaties facilitating the entry of 
aliens must, therefore, be understood as accruing only to aliens who are not 
likely to become a threat to the political stability or social order of the coun- 
try. Every state owes itself that measure of protection at least. It should 
guard its established order not only from persons acting in their individual 
capacity, but, having regard to the growth in recent years of the practice of 
mass infiltration of foreigners under their government’s inspiration for politi- 
cal ends, it must guard also against collective action. To this end the state 
has the right under international law to decide for itself the conditions under 
which it will permit, forbid, restrict, or regulate the entry and stay of aliens.'® 

1 Art. 11, Constitution of Sept. 16, 1810, Mexico (in Rodriguez, La Condicién Juridica de 
los Extranjeros en M ézico [1903], 148, 150): ‘‘ Every man has the right to enter and leave the 
country.”’ Art. 7, Decreto de 23 de Noviembre de 1811 (in 2 Varela, Historia Constitucional de 
la Repiblica Argentina [La Plata, 1910], 72): ‘‘ Every man is free to remain in the territory of 
the state, or to leave when he pleases.” 

2 Art. 1, Ley Nuim. 48 (1920), Colombia; Art. 51, Constitution, Nicaragua; Art. 17, Ley 
Nim. 32 (1914), Panama; Art. 18, Constitution, Paraguay; Art. 1, Ley de Extranjeria, Vene- 
zuela; Art. 25, Constitution, Argentine: “‘The Federal Government shall encourage Euro- 
pean immigration.” 

8 Art. 2, Treaty of Amity, Commerce and Navigation, Feb. 2, 1825, Argentine and Great 
Britain (1 Coleccién de Tratados celebrados por la Repiiblica con las Naciones Extranjeras 
[Buenos Aires, 1884], 97, 99): “There shall be . . . reciprocal freedom of commerce.” Art. 
4, General Convention of Peace, Amity, Commerce and Navigation, May 16, 1832, Chile and 
United States (1 A. Bascufian Montes, Recopilacién de Tratados y Convenciones, 1819-1863 
[Santiago, 1894]). 

4 Art. 1, Convencién sobre Condiciones de los Extranjeros, Sixth International Conference 
of American States, Havana, 1928; Art. 17, Constitution, Nicaragua. 

18 Lacerda de Almeida, Expulsdo de Extrangeiros (Rio de Janeiro, 1907), 18; 1 Moreno, El 
Cédigo Penal y sus Antecedentes (Buenos Aires, 1922), Sec. 126, p. 259; Anzoategui, La Ley 
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In the Exposition of Motives of the Alienage Law of Guatemala,'* we read: 


The state, within certain limits, has a perfect right and full freedom to 
admit foreigners into its territory under the conditions which may seem 
more suitable to harmonize interests, preserve order and assure faithful 
compliance with the laws. 


In the Maal case, Umpire Plumley, considering the question in its relation 
to the Venezuelan Government, expressed himself as follows: !7 


There is no question in the mind of the umpire that the Government of 
Venezuela in a proper and lawful manner may exclude, or if need be, 
expel persons dangerous to the welfare of the country, and may exercise 
large discretionary powers in this regard. Countries differ in their 
methods and means by which these matters are accomplished, but the 
right is inherent in all sovereign powers and is one of the attributes of 
sovereignty, since it exercises it rightfully only in a proper defense of 
the country from some danger anticipated or actual. 


We are not without the support of judicial decisions of high authority 
in Latin America on this question. The Supreme Court of Argentina has 
taken the view that: '8 


The state has the right to forbid the entry of foreigners into its terri- 
tory, or to admit them in the cases and under the conditions it may deem 
convenient to establish, comformably with the letter and spirit of 
Articles 25 and 26, Sections 16 and 28 of the Constitution, and within 
the limitations therein laid down. 


The Supreme Court of Brazil said in one case: !° 


What is not guaranteed to the alien by the terms of Article 72 of the 
Constitution, nor by any other constitutional provision, is the right to 
come to Brazil, to reside there, or to remain there, when for certain 
reasons which may have to do with the defense of the state, the social 
tranquillity or the public order, his inadmission in, or expulsion from, 
our territory may demand it. 


Num. 4, 144 de Residencia (Buenos Aires, 1939), 60; Carbone Oyarzum, Sistema Constitu- 
cional Argentino de Derecho Internacional (Buenos Aires, 1928), 393; Ulloa, Derecho 
Internacional Publico (Lima, 2d ed. 1938), Sec. 244, p. 257; Aspiazu, Dogmas del Derecho 
Internacional (New York, 1872), Sec. 117, p. 101; 1 Ruiz Moreno, Lecciones de Derecho 
Internacional piblico (Buenos Aires, 1934), 250; Planas Suarez, Condicién legal de los Extran- 
jeros en Guatemala (Madrid, 1919), 10. Art. 21, Constitution (1936), Honduras: ‘‘Las leyes 
establecerin la forma y casos en que puede negarse al extranjero la entrada al territorio 
nacional u ordenarse su expulsién por considerarlo pernicioso.”’ 

16 Decreto Nuim. 491, 12 Recopilacién de las Leyes de la Repiiblica de Guatemala (1893-1894, 
ed. Mendez, 1931), p. 417. 

17 Ralston’s Venezuelan Arbitrations of 1903 (Washington, 1904), 914-915. 

18 Habeas Corpus de Irene Amor Magaz de Gonzalez, 148 Fallos, 410, 414. See also, Habeas 
Corpus de Francisco Macia, et al., No. 282, 74 Gaceta del Foro, 169, Supreme Court of Argen- 
tina. For the history of the Macia case, see Palacios y Caminos, Derecho de Asilo (Caso 
Macia-Gassol), (Buenos Aires, 1928). 

* Habeas Corpus de Everardo Dias, 26 Revista de Supremo Tribunal, 19, 20. See also, Com- 
_ de Seguros Garantia v. Uniao Federal, No. 696, 88 O Direito, 250, 264, Supreme Court, 

razil. 
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In fact, every Latin American country has laws which authorize the Chief 
Executive to forbid the ingress of aliens who fall within the prohibited 
classes.2° From the Executive order there is no right of appeal.! 

GROUNDS OF EXCLUSION. The most common grounds of exclusion in 
Latin America are: that the aliens endanger the public tranquillity,” or com- 
promise the country’s relations with foreign Powers; * that they teach or 
incite changes in or opposition to the social or political order by violent 
means, or spread doctrines which undermine the unity or individuality of 
the state,> or which are contrary to the established order; * that they are 
anarchists,?’ or communists; ?* that their presence in the country will result 
in social or economic disturbances; *® that they have no profession, trade, or 
means of livelihood,®® or are convicted common criminals, or under indict- 
ment; *! that they are afflicted with infectious or serious diseases, or are 
insane, idiots,* vagrants, gypsies, mendicants, prostitutes, delinquents, ad- 
venturers, or carry on some illicit traffic.* Those excluded for any of these 
reasons who may later be found in the country, fall under the sanctions of 
the local law.* 


20 Art. 3, Ley de Expulsiones de Extranjeros, Num. 4, 144, Argentina; Art. 1, Ley de Resi- 
dencia, Chile; Art. 17, Constitution, Honduras; Art. 50, Ley de Extranjeria, Honduras; Art. 
17, Constitution, Nicaragua; Art. 14, Ley de Extranjeria, Venezuela. 

2 Art. 4, Lei Num. 1,641 (1902), Brazil; Art. 53, Ley de Extranjeros, Honduras; Art. 27, 
Ley de Extranjeros, Venezuela. 

2 Art. 1, Lei 1,641 (1907), Brazil; Art. 1 (4), Ley de Expulsiones, Costa Rica; Art. 14 (1), 
Ley de Extranjeros (1925), Venezuela. 

3 Art. 14 (1), Ley de Extranjeros, Venezuela. 

* Art. 2, Ley de Residencia (1919), Chile; Art. 7 (d), Ley Nim. 48 (1920), Colombia; Art. 
14 (6), Ley de Extranjeros (1925), Venezuela. 

25 Art. 2, Ley de Residencia (1919), Chile. 

26 Idem. 

27 Art. 7 (d), Ley Num. 48 (1920), Colombia; Art. 17, Ley Nim. 32 (1914), Panama; Art. 
14 (b), Ley de Extranjeros (1925), Venezuela. 

28 Art. 7 (d), Ley Num. 48 (1920), Colombia: ‘‘who attempts against the right of prop- 
erty.” 

29 Compahnia de Seguros Garantia v. Unido Federal, No. 696, 88 O Diretto, 250, 254, Brazil. 

3° Art. 1, Ley de Residencia (1919), Chile; Art. 15, Ley de Extranjerta, Costa Rica; Art. 14 
(1), Ley de Extranjeros (1925), Venezuela. 

4 Art. 2 (1) (2), Lei Num. 1, 641 (1907), Brazil; Art. 1, Ley de Residencia (1919), Chile; 
Art. 7 (e), Ley Num. 48 (1920), Colombia; Art. 1 (2), Ley de Expulsiones, Costa Rica; Art. 
14 (3), Ley de Extranjeros (1925), Venezuela. 

% Art. 1, Ley de Residencia (1919), Chile; Art. 7 (a), Ley Num. 48 (1920), Colombia; Art. 
17, Ley Nim. 32 (1914), Panama; Art. 14 (7), Ley de Extranjeros (1925), Venezuela. 

%3 Art. 7 (b), Ley Nuim. 48 (1920), Colombia; Art. 17, Ley Nim. 32 (1914), Panama; Art. 1, 
Ley de Extranjeria, Peru. 

* Art. 2 (3), Lei Num. 1, 641 (1907), Brazil; Art. 2, Ley de Residencia (1919), Chile; Art. 
71 (c), Ley Niim. 48 (1920), Colombia; Art. 1, Ley de Expulsiones, Costa Rica; Art. 17, Ley 
Nim. 32 (1914), Panama. 

%§ Art. 53, Ley de Extranjeros (1925), Venezuela: “imprisonment from six months to one 
year.” 
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RIGHT OF EXPULSION. The admission of an alien into the country should 
not be construed as an absolute guarantee of a right to remain there. Itisa 
conditional stay, that is to say, conditional on his abstaining from acts which 
may prove harmful to the community in which he lives. If neither local 
legislation nor treaties guarantee irrevocably such stay, the alien’s privilege 
is subject to revocation for cause.** It cannot be claimed either that con- 
stitutional guarantees of inviolability of the rights to liberty, security and 
property,* and to remain (permanecer) in the country,*’ assure him, irrevoca- 
bly, the right to stay. It is a privilege which, in order to be enjoyed without 
interruption, must be exercised ‘‘in strict subjection to the laws.’ ** The 
state retains at all times, regardless of the conditions of admission, the un- 
qualified right to safeguard its own security and public order by expelling an 
alien whose acts may be viewed by the local sovereign as dangerous to the 
country.*® The Supreme Court of Brazil in one case *° quoted these words 
of Lacerda de Almeida: “ 


The state is an organism. Real or analogous to that of other organisms, 
the organic life of the state presents the same phenomena as that of liv- 
ing organisms. The latter repel the penetration of injurious substances, 
and expel those which they cannot assimilate. The state which de- 
fends the public health against the invasion of pestilences by establishing 
sanitary restrictions and punishing with death at times those violating 
them, can, with equal right, watch its immigration and shut its doors 
and frontiers to aliens pernicious to the public order, as the anarchist, 


a Habeas Corpus de Everardo Dias, 26 Revista de Direito, 19, 27, Supreme Court, Brazil: 
“Esta materia de expulsio de estrangeiro é regulada, principalmente, pelo direito publico 
interno. No direito internacional apenas se nos deparam algunas restriccdes 4 actividade 
legislativa e administrativa dos Estados. EF esse o conceito juridico, geralmente admittido 
na theoria e na pratica. Tratando da admissfo e da expulsdo dos estrangeiros, doutrina 
Despagnet: ‘La condition légale des étrangers est, en principe, fixée d’une maniére souve- 
raine par le droit interne de chaque pays; mais le respect qui est dQ aux autres Etats impose 
au legislateur certaines restrictions que fixe le Droit International’ (Cours de Droit Inter- 
national Public, n. 334, 4° ed.).”’ 

* Art. 113, Constitution, Brazil. 

7 Art. 51, Constitution, Nicaragua; Art. 18, Constitution, Paraguay. 

* Art. 51, Constitution, Nicaragua. 

* Lacerda de Almeida, op. cit., 18; Rodrigo Octavio, Le Droit international privé dans la 
legislation Brésilienne (Paris, 1915), 103-104; 1 Moreno, El Cédigo Penal, op. cit., p. 261; 1 
Bielsa, Derecho Administrativo y Ciencia de la Administracién (Buenos Aires, 2d ed. 1929), 
64; Villegas-Pulido, Los Extranjeros en Venezuela (Caracas, 2d ed. 1919), 56;2 Roure, A Con- 
stituinte Republicana (Rio de Janeiro, 1920), 305; Flores y Flores, Extracto de Derecho Inter- 
nacional (Guatemala, 1902), 204; Castro y Casaleiz, El Derecho de Expulsién ante el Derecho 
Internacional y la Legislacién Espafiola (Madrid, 1895), 11, 13; Art. 17, Constitution, Hon- 
duras; Art. 17, Constitution, Nicaragua. 

* Habeas Corpus de Rosa Press, 65 Revista de Direito, 89, 93. In Habeas Corpus de Eve- 
rardo Dias, 26 Revista de Supremo Tribunal, 19, the Supreme Court of Brazil said: ‘‘O Estado 
tem a faculdade, attributo da soberania, de expulsar do seu territorio, os estrangeiros no- 
civos & seguranca social ou a ordem publica.” 

“ Expulsdo de Extrangeiros (Rio de Janeiro, 1907), 9-10. 
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to morality, as the prostitute (caften), to individual security, as the 
convict or common criminal. 

In the same way it can, under given circumstances, deport (that was 
the expression in our traditional law) or expel the alien dangerous to 
peace or public order (the conspirator, the spy, the traitor), or to public 
morality (the prostitute), or to individual security (the criminal or sus- 
pected of crime). 

In both cases the state shields or defends itself, throws off bad ele- 
ments, exercises the moral prophylaxy which it needs as much as the 
medical prophylaxy, to live. 

These are the terms in which the question is actually discussed in the 
realm of principle, and not in that of the false juridical anachronism 
of the revival of the distrust and odious suspicion in which the alien was 


once held... . 

“Therefore,” added the court, ‘‘the liberty which the national Constitu- 
tion assures to all those who wish to dwell in the territory of Brazil cannot be 
carried to the extent of compromising the security of its political existence, 
of its property, and of its morals; and does not involve the renunciation of a 
right which existed prior to the law itself and which is founded upon the 
principle of national salvation.” 

In 1907 the Brazilian Government enacted Law No. 1,641 on the Ex- 
pulsion of Aliens. Within a month there was a test of it in the case of the 
Habeas Corpus de Alfredo Rossi, in the Federal District Court in Rio de 
Janeiro. Judge da Cunha observed that the rights which the Constitution 
gave to aliens residing in the country undergo, like the rights of nationals, 
certain limitations in the interest of public order and the general good; and 
then he added: “ 


Considering, that the right to expel an alien, by reason of public and 
political order, has been exercised, and still is, by all governments; 
and is expressly found in French, Swiss, Danish, Spanish, Dutch and 
ia: legislation (Lafayette, Principios de Direito Internacional, 

144); 

Considering, that nobody denies to the Executive Power of a state, 
as a corollary of its independence and sovereignty, the right to expel an 
alien when there are causes to justify it, as when he conspires against its 
institutions, disturbs the public tranquillity, disobeys the public authori- 
ties, or engages in immoral practices. 


The Supreme Court of Brazil took a similar view in the matter of the 
Habeas Corpus de Vicente Vacirca,“ when it said: 


“3 Revista de Direito, 536-541. In the Habeas Corpus de Vicente Urbino de Freitas, 3 
Revista de Direito, 541, a federal District Court in Rio said: ‘“‘E, considerando que o direito 
de expulsfo de estrangeiros est4 universalmente reconhecido como um consectario da s0- 
berania e é praticado pela maioria das Nagoes cultas em nome dos interesses da seguran¢s 
da ordem e da moralidade.”’ 4p. 539. 

“12 Revista de Direito, 311, 314. In the Habeas Corpus de Everardo Dias, 26 Revista de 
Supremo Tribunal, 19, the same court said: ‘It is an admitted principle of international law 
that the State has the authority, as an attribute of sovereignty, to expel from its territory, 
or not to permit the entry therein, of aliens harmful to the social security or to public order.” 
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No state has ever been regarded as having renounced the right to ex- 
pel or deport an alien, for serious causes, among which, it has always 
been acknowledged, is the public safety and tranquillity. Acts of that 
sort are found everywhere, either by virtue of express laws, or as mere 
measures of high police. (P. Fiori, Droit Penal International, n. 95 
et seq.; Franz Despagnet, Droit Int. Public, p. 383 et seqg.; Otto Mayer, 
Droit Adm. Allemand, tit. 4, p. 357; etc.), and, notably, in the United 
States of North America, where the Supreme Court has never declared 
unconstitutional in any case, the laws of that country authorizing the 
government not only to prohibit the entry of undesirable aliens, but also 
to expel the alien notwithstanding that he is a restdent. (Sup. Court: 
Edye v. Robertson; Nishimura Ekut v. U. S.; Char Chan Ping v. U. S.; 
Fong Yue Tuig Williams, Lu Joe v. U. S.; Tourn v. Williams—the latter 
case having been decided in 1904; Wharton, Inter. Law Dig., §§ 198 and 
206; Taylor, Int. Pub. Law, 186; Moore, A Dig. of Int. Law, § 550 et seq.) 


This right, as it concerns Latin America, has received recognition at the 
hands of an international tribunal in the Paquet case,“ where Umpire Filtz 
had this to say: 


That the right to expel foreigners from or prohibit their entry into 
the national territory is generally recognized; that each state reserves 
to itself the exercise of this right with respect to the person of a foreigner 
if it considers him dangerous to public order, or for considerations of a 
high political character, but that its application cannot be invoked 
except to that end. 


THE ‘‘DOMICILED ALIEN.”’ While there is general agreement in Latin 
America that the transient alien is subject to expulsion for cause, opinion is 
not quite agreed on whether the resident or domiciled alien is also subject to 
expulsion.“* Said the Supreme Court of Brazil in the Recurso de Habeas 
Corpus de Giacomo Cortazzi: 47 


The latter, the non-resident aliens, who cannot invoke the same con- 
stitutional guarantees as resident aliens, have their rights guaranteed 
by international law (Despagnet, Cours de Droit International Public, n. 
344, ed. of 1910, and A. Rolin, Principes de Droit International Privé, 
vol. 1, introduction n. ix, ed. of 1897), which does not exclude the enjoy- 
ment of countless rights reserved for Brazilians and “‘resident”’ aliens, 
and consequently, there is no legal objection to the expulsion of non- 
resident aliens, since expulsion is a measure approved by the legislation 
of the most advanced nations (A. Martino, L’Expulsion des Etrangers, 
and Etude de Droit Comparé, pp. 12 to 16, and 42 to 53). 


On the whole, it can be said that, although the period of residence in the 
country, however extended, is no obstacle to expulsion if there is no law 
forbidding it on that ground,‘ the constitutional and legislative liberalism 
of Latin America, induced by the economic necessity of finding a population 


“ Ralston’s Venezuelan Arbitrations of 1903, 265, 267. 

“* For the difference between the transient and domiciled aliens, see supra, notes 5-8, p. 253. 
“No. 3,598, 3 Revista do Supremo Tribunal, Pt. I, pp. 13, 16. 

“* Habeas Corpus de Everardo Dias, supra. 
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for that vast territory,** has leaned toward the policy of guaranteeing the 
domiciled or resident alien the right to remain in the country, and therefore, 
to be exempt, unlike the transient alien, from forceful removal from it.*® 

The weight of judicial opinion in Latin America is also in favor of con- 
struing applicable provisions of the local laws so as to exclude the resident or 
domiciled alien from the operation of the expulsion laws. The Supreme 
Court of Argentina in one important case said: °° 


Article 14 of the Constitution confers upon all inhabitants of the coun- 
try, conformably with the laws which regulate its exercise, among 
others, the right to enter, remain in, travel in, and leave Argentine ter- 
ritory. The term ‘“‘inhabitant,’’ which comprises nationals as well as 
aliens, refers to the persons who reside in the territory of the Republic 
with the intention of remaining therein, who inhabit it, although they 
have not exactly established a domicile with all its legal effects. Messrs. 
Macia and Gassol, since their entry into the country, became inhabitants 
of it and enjoyed, therefore, all the rights and guarantees proclaimed for 
their benefit in Articles 14 and 20 of the Constitution. 


In one case in Brazil *' where there was proof that petitioner had lived in 
the country for many years, it was ruled that, ‘‘as a matter of law, upon proof 
of the residence of the alien in accordance with the concept of residence in 
civil law, there is no room for expulsion. In all that is said respecting the 
guarantees of liberty and of individual security given by the Constitution, 
resident aliens in Brazil are on a footing of equality with natives and natural- 
ized Brazilians (Pedro Lessa, Do Poder Judiciario, § 65).”’ 

Another Brazilian case discusses the question in considerable detail. The 
provision involved was Article 72 of the Constitution of 1891,°'* which read: 


The Constitution assures to Brazilians and to foreigners resident in 
the country the inviolability of their rights relating to liberty, individual 
safety and property, in the following terms: 

* * * 

Par. 33. The Executive Power is allowed to expel from the national 
territory foreign subjects dangerous to public order or harmful to the 
interests of the Republic. 


The specific point at issue was whether the term ‘foreign subjects,” of 
paragraph 33 referred only to transient aliens or included also ‘foreigners 
resident in the country” to whom the guarantees of liberty, safety and prop- 


‘8 Alberdi, Bases y puntos de partida para la organizacién politica de la Repiblica Argentina 
(Buenos Aires, 1852), 234. 

4° Art. 3, Decreto No. 1, 641, of Jan. 7, 1907, Brazil, forbids expulsion of “aliens who reside 
in the territory of the Republic.”’ Art. 1, Ley sobre Expulsion de Extranjeros (1908), Peru, 
applies to aliens who have not acquired a “‘domicile” in the country. 

50 Habeas Corpus de Francisco Macia, et al., supra. 

51 Habeas Corpus de Adelina Gianelli, 39 Revista de Direito, 254. 

518 Same provision in Constitution of 1934 (Art. 113), and Constitution of 1937 (Art. 122). 
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erty were accorded. Judge Lessa, speaking for the Supreme Court, said: * 


What are the rights of non-resident aliens in Brazil? We must go to 
international law, civil and penal, for the principles and rules which de- 
termine and enumerate the rights of non-resident aliens. The latter, in 
the face of the Constitution, which did not cover them, which guaran- 
teed them nothing, can only invoke international law, penal or civil. 
Nothing else. 

* * * 

What, then, distinguishes in this respect aliens who are non-resident 
from those who are resident in Brazil? Only this: the former can be ex- 
pelled or deported, but the latter can not. 

* * * 

The only thing which distinguishes the resident from the non-resident 
is the legal possibility of the latter to be deported. International 
law, which assures non-resident aliens the same standard of judicial law 
applicable to Brazilians, permits, however, their expulsion. This is 
what we read in the treatises on private international law, as, for in- 
en in Despagnet (Précis de Droit International Privé, n. 37, ed. of 
1909). 

What Article 72 of the Federal Constitution means, therefore, inter- 
preted in the light of the principles and rules of international law, penal 
and civil, is that resident aliens in Brazil cannot be deported. 

* * * 

To decide otherwise would be to suppress the guarantees, all the 
guarantees which the Federal Constitution grants to resident aliens. If 
the expulsion of residents were authorized, these would be placed ex- 
actly and totally in the position of non-residents, and the first paragraph 
of Article 72 would thus be eliminated from the constitutional text. 


The Supreme Court of Panama said in one case* that since petitioners 
“are domiciled in the country, the court . . . declares that the said Chinese 
have the right to remain in the country in accordance with law.’ 

Finally, Umpire Filtz, in the Paquet case, ruled that ‘according to the 
constitution of Venezuela, [the attributes of the executive power] do not 
extend to the power to prohibit the entry into national territory, or 
expelling therefrom, of domiciled foreigners whom the Government suspects 
of being prejudicial to the public order.’’ 

On the other side of the question is the Havana Convention on the Status 
of Aliens (1929), which includes the domiciled alien among those liable to 
expulsion. The text reads: ® “The state can, by reason of public order 
or security, expel the alien who is domiciled, residing, or merely passing 
through its territory.” The inadequacy of the convention to cope with the 
position of the resident or domiciled alien in Latin America is manifest. It 


* In 2 Roure, op. cit., 308, 310, 311, 312, 313. See also Habeas Corpus de Vicente Vacirca, 
supra; Habeas Corpus de Giacomo Cortazzi, supra; and opinion of Judge Lessa in Habeas Cor- 
pus No. 21, 414, 86 Revista de Direito, 244, on the meaning and scope of Art. 72 (33). 

® Habeas Corpus de Len Sen, et al., 9 Registro Judicial, 289. 

* Ralston’s Venezuelan Arbitrations of 1903, 265, 267. 

* Art. VI, Sixth International Conference of American States. 
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cannot modify constitutional provisions protecting him from expulsion; 
neither can it affect nationals of non-signatory states. 

To sum up, then, the resident or domiciled alien is, by the weight of au- 
thority, exempt from deportation under constitutional provisions which 
guarantee to him the right to liberty and to remain in the country. 

In order to clothe the state with authority to expel an alien in defense of 
its interests, there is no need of an express law. It is ‘‘a right which existed 
prior to the law itself and which is founded upon the principle of national 
salvation.’** ‘It is a right,’ as one case puts it,” “of conservation and 
defense, inherent in the organization of the state; it does not depend on a law 
which recognizes it, and to make it effective as an administrative measure of 
high police, it is enough that the law does not prohibit its exercise. States 
have put to use that sovereign right whenever the public tranquillity has 
demanded it, whether there are or not governments which regulate the form 
in which it should be exercised.” 

True, Umpire Ralston, in the Boffolo case,** took the position that if there 
was no law to govern the matter of expulsion, the “‘ power to expel was want- 
ing. Any other conclusion would make Venezuela’s Government despotic— 
not republican or democratic.”” We cannot agree with this view. If, as 
Umpire Plumley said in the Maal Case, the right to exclude or expel foreign- 
ers dangerous to the welfare of the country is “inherent in all sovereign 
powers and is one of the attributes of sovereignty ’’; if, as the Supreme Court 
of Brazil said in the Everardo Dias case, the right is ‘inherent in the organi- 
zation of the state,” then, to argue, as Umpire Ralston has done, that with- 
out a law the power of expulsion is wanting, is tantamount to taking from the 
state a power inherent in it, to deprive it of an attribute of sovereignty. It 
is hardly conceivable that an attribute of sovereignty can be denied to the 
state simply because it has not found expression in some written law. No 
principle could be more ruinous to the stability of the state than that the 
silence of the law is equivalent to the denial of an essential element of sov- 
ereignty. No constitution or law, however comprehensive in its terms, can 
possibly express the full measure of a state’s sovereign powers. 

If we concede the right of the alien to enter and remain in the country for 
legitimate ends, if we consider the international misunderstandings which 
may and frequently do arise from the unfair and arbitrary treatment of 
foreign nationals in this respect by the local authorities, it is quite obvious 
that great care should be observed in the exercise of the delicate right of ex- 
pulsion. As one case in which this question was debated, said :5® 


The expulsion of foreign subjects entails an obvious importance in 
all cases in which it becomes necessary to order it, for although in the 


56 Habeas Corpus de Rosa Press, supra. 

57 Habeas Corpus de Everardo Dias, supra. 

58 Ralston’s Venezuelan Arbitrations of 1903, 696, 704. 

5° Habeas Corpus de Alberto Berthelot, 11 Registro Judicial, 485, 486, Supreme Court, 
Panama. 
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case of pernicious individuals that course can be fully justified, it is 
essential to proceed with much care in order to avoid diplomatic claims 
in the event an error is committed in deporting an honest and industrious 
man in the belief that his conduct is bad or that he is a criminal. This 
is why in civilized countries the decrees of deportation are issued by the 
Executive Power through the Ministry for Foreign Affairs, when it is 
shown that the alien comes within any of the cases which warrant ex- 
pulsion in conformity with the laws in force. 

Latin America does not leave this matter entirely to uncontrolled executive 
discretion. In practically all of them there are laws which, although differ- 
ing in important respects, aim to strike a just balance between the rights of 
the state and of the alien, by defining the scope of executive authority and 
outlining a definite form of procedure which tends to lessen the opportunity 
for administrative arbitrariness. These laws are constitutional, notwith- 
standing the guarantees of inviolability of liberty, security and property 
which the constitutions accord. 

GROUNDS OF EXPULSION. International law authorizes the expulsion of 
an alien on the broad and not easily definable ground of “public order or 
security,”’ © or, as the Supreme Court of Brazil has more accurately worded 
it, only ‘‘‘for grave reasons of public order or internal security.’ Fiori, Du 
Droit International codifié, trans. Christ, n. 412.),”’ ® unless, of course, the 
matter is regulated by treaty. Latin America has generally conformed to 
this legal criterion,™ as a study of it in the light of local legislation will show. 

First, let us consider— 


I. Public order. The term may be vaguely defined as respect for the laws 
and authorities of the country.® It has been defined with greater particu- 
larity by a Brazilian court—quoting Alglave, Action du Ministére Public, 
Vol. I, p. 572—as follows: 


L’ordre public, c’est évidemment |’ordre de la société considérée 
au point de vue moral comme au point de vue matériel, dans le domaine 


% Habeas Corpus de Vicente Vacirca, supra. 

% Art. VI, Convencién sobre Condicién de los Extranjeros, Sixth International Conference 
of American States, Havana, 1929. 

® Habeas Corpus de Vicente Vacirca, supra. In the Habeas Corpus de Rosa Press, supra, 
the same court said: ‘‘From this, however, it should not be concluded, as it has been done in- 
sistently but without foundation, that the power of expulsion is restricted: (a) to those judi- 
cially condemned, because the truth is that the constitutional provision authorizes it in the 
broadest terms, even when there is no conviction, if it is shown that the alien is dangerous to 
the public order, or pernicious to the interests of the Republic.” 

% Art. 32, Ley de Extranjerta, Venezuela. 

“ Art. 2, Ley sobre expulsién de extranjeros, Num. 4,144 (1902), Argentina; Bacque, Es- 
latuto Legal del Extranjero (Buenos Aires, 1938), 71-73; Anzoategui, op. cit., 62 et seq.; Art. 
72 (33), Constitucién, and Art. 1, Lei Nem. 1,641 (1907), Brazil; Art. 13, Ley Nrim. 48 (1920), 
Colombia; Art. 1 (4), Ley de Expulsiones, Costa Rica; Art. 9, Ley de Extranjeros, Ecuador; 
Art. 50, Ley de Extranjerta, Honduras; Art. 1, Ley de Expulsién de Extranjeros, Peru. 

% Habeas Corpus de Rosa Press, supra., 89, 93. 

‘  Recurso de Nicolao Tairowich, 42 Revista de Direito, 198, 204 (Orphans’ Court, Rio de 
aneiro). 
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des idées comme dans celui des faits, d’ordre public, c’est donc l’organi- 
sation de la société, et par suite les lois qui l’intéressent sont celles qui 
régient plus ou moins directement cette organisation. 


Among the acts and practices which Latin American legislation regards 
as compromising the moral and material order of society—the “public or- 
der,’’ in other words—are these: conviction of, or pending prosecution for, a 
common crime or offense, either in a foreign country,*’ or in the local state,®* 
under some general penal code or special statute; ®* immoral practices or 
vicious habits indicating incorrigible moral depravity,” such as pimping,”! 
prostitution,” illicit traffic,” maintenance of brothels,” selling of cocaine,” 
and the like. Any of these practices would brand the alien as a person of 
“bad character, whose expulsion would be beneficial to the community, as 
such person could only serve to increase crime, and to cloak other criminals 
with impunity’’; ” affliction with serious or infectious diseases;’? vagrancy 
and beggary harmfulness to religion; 7° and fraud in entering the country. 

Let us next consider— 

II. National Security. Unfortunately, there is no available legislative 
or judicial definition of this phrase in Latin America; but it is permissible to 
say that it must be defined in the light of the institutional and political life 
of the country. It refers to causes which endanger: (1) the internal or ex- 
ternal security of the state by weakening or overturning its institutions of 
government, or, (2) the relations of the state with foreign Powers. 


7 Art. 1, Ley Num. 4,144 (1902), Argentina; Art. 2 (1), Let Nim. 1,641 (1907), Brazil; 
Arts. 1 and 3, Ley de Residencia, Chile; Art. 15, Ley de Extranjeria y Naturalizacién, Costa 
Rica; Art. 52, Ley de Extranjeria (1906), Honduras; Art. 17, Ley Num. 32 (1914), Panama. 

68 Art. 2 (2), Let Num. 1,641 (1907), Brazil; Arts. 1 and 3, Ley de Residencia, Chile; Art. 
8 (d), Ley Num. 48 (1920), Colombia; Art. 1, Decreto Nim. 13, Ley de Expulsiones, Costa 
Rica; Art. 15, Ley de Extranjerta, Costa Rica; Art. 27, Ley Nuim. 32 (1914), Panama; Art. 21, 
Ley de Extranjeros (1925), Venezuela. 

6° Habeas Corpus de Vicente Vacirca, supra, 311, 315. 

70 Art. 8 (d), Ley Num. 48 (1921), Colombia; Art. 9, Ley de Extranjeros, Ecuador. 

™ Art. 2 (3), Let Num. 1,641 (1907), Brazil; Recurso de Habeas Corpus de A. Berthelot, 
supra. 

7 Habeas Corpus de Rosa Press, supra. 

78 Arts. 2 and 3, Ley de Residencia, Chile. 

™ Habeas Corpus de Rosa Press, supra. 

Td. 

76 Habeas Corpus de A. Berthelot, supra. 

7 Arts. 1 and 3, Ley de Residencia, Chile. 

78 Art. 2 (3), Lei Num. 1,641 (1907), Brazil; Art. 15, Ley de Extranjeria, Costa Rica; Art. 1 
(1), Ley de Expulsiones, Costa Rica; Arts. 1 and 3, Ley de Residencia, Chile. 

79 Art. 9, Ley de Extranjeros, Ecuador. 

8° Art. 8 (a), Ley Nuim. 48 (1920), Colombia; Art. 52, par. 2, Ley de Extranjeria, Honduras; 
Art. 6, Ley de Extranjeria (Nim. 4,145, Sept. 22, 1920), Peru. In the interesting case of 
Habeas Corpus de Francisco Macia, et al., supra, the Supreme Court of Argentina said: “That 
entry into the country in violation of the decree of the Executive Power does not carry with 
it expulsion as a consequence, since such penalty is not specially provided for in any law in 
force.” 
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These two categories of causes will be studied separately. 

(A) Causes endangering security. The most important causes which en- 
danger the security of the state are: 

(t) Participation in domestic politics.*! The fullest statement in the legis- 
lation of Latin America of this prohibition against participating in the politics 
of the country is in the Alienage Law of Venezuela; * and we quote it in 
detail because of the lengths to which it goes (much farther than any other, 
to be sure) in defining the degree of control which the local state in Latin 
America has attempted to exert over aliens in matters of national security. 
The text follows: 

Aliens must maintain strict neutrality in the public affairs of Vene- 
zuela, and will, therefore, abstain: 

lst. From forming part of political societies. 

2nd. From editing political newspapers and from writing about the 
politics of the country. 

3rd. From interfering directly or indirectly in the domestic dissensions 
of the Republic; and, 

4th. From making speeches relating to the politics of the country. 


The prohibition is against meddling in the public affairs of the local state. 
That, in the nature of things, is the only restriction upon the political activity 
of the foreigner which the country of asylum can lawfully impose. The for- 
eigner, in other words, cannot participate in local political activities which 
are permissible only to the citizen of the country; * but the local government 
cannot strip him of the right to engage in activities which touch only the 
public affairs of his own country. In fact, there is a guarantee of the enjoy- 
ment of this right in constitutional provisions (general throughout Latin 
America) which assure the alien that he can meet peaceably and associate for 
all lawful purposes.** However, a more serious question arises when aliens 
try to exercise, collectively, within the territory of the local state, and with 
respect to local matters, political rights vested in them by the laws of their 
country. The exercise of political rights by aliens, in so far as those rights 
may affect the security, laws and institutions of the state of asylum, do not 
have to be tolerated under any view of international law. If this were not 


| Art. 42, Ley de Extranjeria (1906), Honduras; Art. 22, par. 2, Constitution, Mexico; Art. 
26, Ley Num. 32 (1914), Panama. Some legislations call it ‘‘public affairs” (Art. 8, Ley 
Nim. 148 (1888), as amended, Art. 8 (f), Ley Num. 48 (1920), Colombia; Art. 8, Ley de Ex- 
tranjeros (1925), Venezuela; others call it ‘‘political activities” (Art. 7, Convencién sobre 
Condicién de los Extranjeros, Havana (1929); still others “‘civil dissensions” (Art. 9, Ley de 
Extranjeros, Ecuador; Art. 46, Ley de Extranjerta (1906), Honduras; Art. 38, Ley sobre Ex- 
tranjeria, Mexico). 

@ Art. 8, Ley de Extranjeros (1925), Venezuela. 

% Art. 7, Convencién sobre Condiciones de los Extranjeros, Havana (1929). 

“ F.g., Art. 22, Constitution, Costa Rica; Art. 20, Constitution, Panama; Art. 18, Con- 
stitution, Paraguay; Vedia, Constitucién Argentina (Buenos Aires, 1907), 77 (g); 1 Gonzalez 
(Joaquin V.), Derecho Constitucional Argentino (Buenos Aires, 1930), § 339, p. 409; 1 Montes 
de Oca, Lecciones de Derecho Constitucional (Buenos Aires, ed. Calandrelli, 1917), 412 et seq. 
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so, the tranquillity and the very existence of the state would depend on the 
sufferance of aliens, and peoples would be compelled once more to go back to 
the ideas of the Roman Law as a means of self-preservation. But, in point 
of fact, Latin American governments have, as occasion arose, refused to rec- 
ognize the delegation by foreign governments to their official representatives 
of authority or powers which were deemed incompatible with national sov- 
ereignty.* By the same token, the local state is not bound under any rule 
of law to recognize in unofficial aliens rights which, if exercised locally, would 
be incompatible with its security and institutions of government. The 
political rights which aliens may have under the law of the country of origin 
are neither transitory nor transmissible, and cannot be exercised within an- 
other jurisdiction either by themselves or by their children if this is con- 
trary to local law or policy.** An alien who takes part in the public affairs 
of the local state is subject to the sanctions of its law,®’ including ex- 
pulsion.** 

(iz) Violent changes in state structure.*® It is the right and prerogative of a 
sovereign people to establish and maintain in the territory they occupy, for 
as long as they may deem it convenient, institutions of government and laws 
suitable to themselves. The alien, after he has been granted the hospitality 
of the country, cannot advocate or attempt the displacement or overthrow 
of its political, social or legal structure by violent means, or promote public 
gatherings which are contrary to the established order of things. The cardi- 
nal, though tacit, condition of his admission to the country is respect for the 
institutions and laws he may find there. 

(422) Subversive doctrines.°° To teach or advocate doctrines which are in- 
compatible with the political unity or individuality of the state is not the 
privilege of the alien. 

(B) Causes endangering relations. Among the causes which endanger the 
foreign relations of the state are: 

(t) Violation of neutrality. It is not permissible to the alien to compro- 


8§ 13 Revista Chilena, 231: ‘‘ AGn puede menos el Gobierno de Chile reconocer en los agentes 
diplom&ticos o consulares de las potencias extranjeras una delegacién o representacién del 
Ministerio Pablico de su patria para proceder criminalmente contra los trasgresores de las 
leyes de ella.” 

8 No. XXVIII, Appendix A, Report on the Results of the Conference, VIIIth Interna- 
tional Conference of American States, Havana (1929). Resolution on the “ Political Activi- 
ties of Foreigners.” 

87 Art. 43, Ley de Extranjeria (1906), Honduras; Art. 7, Convencién sobre Condiciones de los 
Extranjeros, Havana (1929). 

88 Art. 15, Ley de Extranjerta, Costa Rica; Art. 9, Ley de Extranjeros, Ecuador; Art. 38, 
Ley sobre Extranjerta, Mexico; Art. 13, Ley Nuim. 145 (1888), as amended Art. 8 (f), Ley Num. 
48 (1920), Colombia; Art. 46, Ley de Extranjeria (1906), Honduras. 

8° Arts. 2 and 3, Ley de Residencia, Chile; Art. 8 (b), Ley Num. 48 (1920), Colombia: “such 
as anarchism, or communism, which assail the right of property”; Art. 51, Ley de Eztran- 
jerta (1906), Honduras. 

% Arts. 2 and 3, Ley de Residencia (1919), Chile. 
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mise the international relations of the state by violating its neutrality ™ or 
its treaty obligations.” 

(it) Opposition to peace. It is not an alien’s right to oppose the efforts 
of the government of the country to establish peace in case of international 
war or rebellion,® or to disturb the public tranquillity or peace of a friendly 
Power.” 

(tit) Violation of conditions of asylum.® Giving asylum to political refu- 
gees from another country is always a delicate question which may disturb 
relations between states unless proper safeguards are taken by the authorities 
of the country of asylum to prevent the refugees from using its territory to 
foment trouble in the state from which they fled. Violation of the condi- 
tions of asylum will justify the expulsion of the refugees. 

EXPULSION AS AN EXECUTIVE ACT. In Latin America, the Chief Execu- 
tive alone has the authority to order an expulsion; ® and this, it is said, can 
be done administratively,®” and summarily.** 

JUDICIAL REVIEW. Opinion is sharply divided there as to the character 
of an act of expulsion. Is it administrative, and as such, exclusively in the 
province of the Executive? or, does it require, in addition, the concurrence of 
the judiciary before it can be carried out? There are two systems on this 
question: the administrative, which regards it as a matter solely for executive 
determination; and, the mized, which subjects executive action to judicial 
review. 

Let us take up first the— 


I. Administrative system. This system lodges all authority exclusively 
in the hands of the Executive,*®® and says, in effect, that no recourse can be 
admitted against his act of expulsion,!° except to the Executive himself.1™ 


% Art. 25, Ley Num. 32 (1914), Panama. 

% Art. 26, ibid. 

% Art. 17, Ley de Extranjerta, Venezuela. 

* Art. 51, Ley de Extranjerta, Honduras. 

% Art. 20, Ley de Extranjeria, Venezuela. 

% Art. 2, Ley sobre Expulsién de Extranjeros, Argentina; Art. 72 (33), Constitution, Brazil; 
Art. 7, Let Num. 1,641 (1907), Brazil; Art. 53, Ley de Extranjerta (1906), Honduras; Art. 27, 
Ley Nim. 32 (1914), Panama; Art. 100 (22), Constitution, Venezuela; Arts. 17 and 22, Ley 
de Extranjeros, Venezuela. In Habeas Corpus de A. Berthelot, supra, the Supreme Court of 
Panama held that “the decrees of deportation are issued by the Executive Power.” 

7 Art. 15, Ley de Extranjeria, Costa Rica. 

Tbid.; Art. 31, Ley Nrim. 32 (1914), Panama. 

% Art. 53, Ley de Extranjerta, Honduras. 

100 Art. 27, Ley de Extranjeros, Venezuela. Villegas-Pulido, op. cit., p. 80, writes: ‘‘The in- 
tervention of the judicial authority would deprive the expulsion of its administrative char- 
acter: the very essence of judicial functions runs counter to the object sought to be attained 
by the expulsion, since it would delay its being carried out to the detriment of the interests 
which the Executive Power seeks to safeguard.”’ 

10 Arts. 1 and 8, Let Num. 1,641 (1907), Brazil. Law No. 2,741, of Jan. 8, 1913, revoked 
Arts. 3 and 4, only paragraph, and 8, of Lei Num. 1,641 (Habeas Corpus de Adelino Gianelli, 
supra.). 
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This exclusive authority is described in the laws as ‘‘administrative and dis- 
cretionary,” !* as ‘‘administrative and summary,’ !“ and to be exercised 
“‘when he may deem it convenient.”’ ! 

Under this system it is held that the judiciary are wanting in authority to 
review the action of the Executive. One case in Brazil !* considered Article 
1 of Law No. 1,641 of 1907, which provides for the expulsion of the alien 
who endangers the national security or the public tranquillity, and Article 8 
which gave the alien recourse only to the authority which issued the order 
under Article 1—the Executive. The federal District Court in Rio de Janei- 
ro ruled that the judiciary had no jurisdiction ‘‘to inquire into detentions 
carried out by the Executive Power, based on Articles 1 and 8 of the present 
law of expulsion”’; that “‘the intervention of the Judicial Power in the exer- 
cise of this right by the Executive Power would be doubly intolerable, since 
we are dealing with a right which issues from the national sovereignty and is 
recognized in a special law”’; and finally, that no judicial recourse is available 
because ‘‘a purely discretionary measure or decision of the Executive Power 
is involved,’”’ from which the deportee could appeal only ‘‘to the authority 
which decreed the expulsion.”’ 

These views have been endorsed by the Supreme Court of Brazil in the 
case of the Habeas Corpus de Vicente Vacirca,!™ in these words: 


The letter of the law is sufficient to answer the question: “‘The alien 
who, for any reason, endangers the national security or the public tran- 
quillity, may be expelled from part or all the national territory.” 
(Dec. cit. of January 7, Art. 1); ‘the expulsion shall be individual and 
in the form of orders, which shall be issued by the Ministry of Justice 
and Internal Affairs’’ (Dec. cit., Art. 5). 

Therefore, the order of the Minister, expelling a deportee, was a legal 
act, that is, done in virtue of law. It does not appertain to the judiciary 
to examine the value of the reasons which determined an order which 
the law expressly authorizes the representative of another power to 
carry out, for any reason, in behalf or defense of the public security and 
tranquillity. 


These Brazilian cases indicate clearly the care which the courts of Latin 
America are inclined to show not to invade the province of the Executive 
when the laws give him exclusive cognizance of the matter of expulsion. 

II. Mized system. This system regards the act of expulsion as an execu- 
tive function subject to judicial correction. It aims to check administrative 
action and safeguard individual rights. The alien, however, has no right to 
judicial interposition in his behalf unless that right is expressly, or by neces- 


10 Art. 54, par. 2, Ley de Extranjeria (1906), Honduras. 

103 Art. 15, Ley de Extranjeria, Costa Rica. 

10 Art. 8, Ley Num. 48 (1920), Colombia. 

106 Habeas Corpus de Alfredo Rossi, supra. 

106 12 Revista de Direito, 311, 315. See also, Habeas Corpus de Rosa Press, 89 Revista de 
Direito, 63, 69, Brazil. 
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sary implication, given him in some law. The right is given in Argentina,’°’ 
if he claims a residence; in Brazil, in cases of crimes, vagrancy, beggary, or 
pimping,’ or if he claims a domicile,'* or claims to be, or is entitled to the 
status of, a citizen; ° in Chile,! for any reason; in Panama,!” and Peru,! 
if he alleges a domicile; and in Venezuela, if he claims to be a citizen,!* or 
owns real property." 

After a review of the authorities which subscribe to the theory of execu- 
tive exclusivism, the Supreme Court of Brazil had this to say on the matter of 
judicial intervention: 


However, notwithstanding its general acceptance, our Constitution 
does not permit us to assent to this principle in the exact terms in which 
it is announced in other countries. 

It is necessary, in order to commend it to our acceptance, to reconcile 
the discretion of the Executive in deciding upon the occasion or con- 
venience of the measure, with the revisory action of the Judiciary, at 
least in regard to certain phases which involve the action of the govern- 
ment. 

Cases may arise in which the judicial intervention could be unde- 
clinable, at least to hold the Executive within the constitutional limits 
in which the authority has been granted him. 

It cannot be imagined that the Brazilian people, could have offered 


107 In Habeas Corpus de Francisco Macia, et al., supra, the Supreme Court of Argentina 
said: “‘ Article 14 of the Constitution confers upon all the inhabitants of the country, in keep- 
ing with the laws which regulate its exercise, the right, among others, to enter, remain, move 
about and leave Argentine territory. The term ‘inhabitant,’ which includes nationals as 
well as aliens, refers to persons who reside in the territory of the Republic with the intention 
to remain in it, who inhabit it even when they have not established exactly a domicile, with 
all its legal effects.” Vedia (Constitucién Argentina [Buenos Aires, 1907], Sec. 72, p. 72) 
writes that the expression “‘all inhabitants of the country”’ necessarily comprises citizens 
and aliens. 

108 Arts, 2 and 8, Lei Num. 1,641 (1907), Brazil. 

109 Arts. 3 and 8, Lei Nim. 1,641 (1907), Brazil. In Habeas Corpus de Adelino Gianelli, 
supra, the Supreme Court of Brazil held that ‘‘as a matter of law, upon proof of the residence 
of the alien in accordance with the concept of residence in civil law, there is no room for an 
expulsion. In all that is said respecting the guarantees of liberty and of individual security 
given by the Constitution, resident aliens in Brazil are on a footing of equality with natives 
and naturalized Brazilians (Pedro Lessa, Do Poder Judiciario, § 65).”’ 

10 Habeas Corpus de Rosa Press, supra: ‘‘ But if a deportee appears before the courts alleg- 
ing that he is a Brazilian, there is no reason why he should not be protected if he can estab- 
lish his claim. The Executive is authorized to deport aliens, and he cannot extend the 
measure to citizens.’ 

™ Art. 4, Ley de Residencia (1919). 

12 In Habeas Corpus de Len Sen et al., supra, the Supreme Court said that since petitioners 
= “domiciled in the country,” they had “the right to remain in the Republic according to 

w.”” 

"3 Art. 1, Ley de Expulsién de Extranjeros. 

M4 Art. 28, Ley de Extranjeros. 

1 Art. 18, Ley de Extranjeria. 

18 Habeas Corpus de Rosa Press, supra. 
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aliens vast rights and guarantees by their Supreme Law, as they really 
have, and as no other people has, to have them flouted by the Executive 
without giving the victims protection at the hands of that power set up 
by the same political system as defender and guardian of the basic 

principles upon which it rests. ' 


CONCLUSIONS 


This brief study yields a number of conclusions which we can briefly re- 
capitulate as follows: 

Conclusion I. The traditional policy of Latin America has been, and is, 
in favor of the free ingress of aliens into those countries. 

Conclusion II. Latin American countries, exercising inherent powers of 
sovereignty, will, if there is a law, and if not, as a measure of high police, 
exclude or expel aliens for reasons connected with the defense of the state, 
the social tranquillity, individual security, or the public order. 

Conclusion III. There is nothing in the law of nations which forbids the 
expulsion of the ‘‘domiciled”’ or “resident” alien; but Latin American legis- 
lation gives him in this matter a more favored position than to the ‘‘tran- 
sient’’ alien. The latter can be expelled; the former cannot. 

Conclusion IV. The noticeable diversity of views, and the plainly ob- 
solescent character of much of their legislation on the causes of exclusion and 
expulsion, should lead to a new and broader study of the whole subject in the 
light of recent developments in the technique of political penetration. 

Conclusion V. Judicial interposition should be confined to cases of ‘‘ pub- 
lic order.” The authority of the Executive in cases of “national security” 
should be exclusive. 

Conclusion VI. To maintain the solidarity of the countries of this hemi- 
sphere, they should adopt this policy: Exclusion or expulsion from one should 
carry with it exclusion or expulsion from all. 
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EDITORIAL COMMENT 


THE EXECUTION OF HOSTAGES 


The repeated executions of civilians seized as so-called hostages by the 
German military forces in occupied countries and the threat of similar con- 
duct by Japan in the Philippines as reported by General MacArthur, have 
drawn renewed attention to the aggravated violations of the laws of land war- 
fare in the present conflict. On February 12, 1942, according to reports 
reaching this country, the German authorities ordered 45 French civilians 
seized as hostages to be executed unless those responsible for two attacks 
upon German military personnel in the Occupied Zone were discovered. 
One of these incidents occurred at Tours where 20 civilians were ordered 
executed unless the person who attacked a sentinel were delivered up by 
February 14th; 25 others were to be executed at Rouen if certain persons 
guilty of throwing bombs were not arrested before February 15th. On 
March 9, 1942, 20 hostages were executed because persons responsible for 
the killing of a German sentinel had not been discovered.!. Other instances 
have been previously reported. In a communiqué of the United States 
War Department, based upon information received from the commander- 
in-chief in the Philippines, the Japanese authorities were reported to have 
posted orders that hostages would be taken in the event that civilian as- 
sailants against the attacking forces could not be found and that the death 
penalty would be inflicted even for attempts to inflict any injury whatever.’ 

The use of the term ‘‘ hostages” in connection with certain military actions 
by the occupying forces against noncombatants is of comparatively recent 
origin. Originally the term “hostage” represented a kind of human pledge 
by one belligerent to another to insure the performance of an agreement. 
It is recounted that after the Peace of Aix-la-Chapelle in 1748, two British 
peers, Lord Sussex and Lord Cathcart, remained on parole at Paris until the 
Cape Breton colony was restored to France.* 

If we admit the right of a belligerent to take hostages to insure the good 
behavior of the civil population, it does not follow that a belligerent has a 
right to execute the hostages without proof of their personal responsibility 
for the acts complained of; otherwise the use of the term becomes merely a 
ruse to mask an ugly act. Even the Romans, who were not particularly 
celebrated for their consideration toward the inhabitants of occupied enemy 
territory, recognized the obligation to connect the hostage with the repre- 

1 New York Times, Feb. 13, 1942, p. 7; ibid., March 10, 1942, p. 4. 

* Ibid., Jan. 15, 1942, pp. 1-2, based upon United States War Department Communiqué 
No. 59. So far as concerns prisoners of war, reports from Japan were to the effect that 
the Japanese Government intends to observe the articles of the Geneva Convention of 1929. 
New York Times, Feb. 22, 1942, sec. 1, p. 3. But later, gross violations of these rules by 


the Japanese at Hong Kong were made public by Secretary Anthony Eden. Jbid., March 
11, 1942. *T. D. Woolsey, International Law, (6th ed.) §110. 
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hensible act. It is recounted that Scipio in his invasion of Spain had seized 
hostages taken from the domains of certain Spanish princes. He declared 
that he would hold the princes themselves responsible for revolts and would 
not avenge himself upon innocent hostages.‘ 

The United States Rules of Land Warfare as set forth in Instructions for 
the Government of Armies in the Field (No. 54), correctly defines a hostage 
as ‘‘a person accepted as a pledge for the fulfillment of an agreement con- 
cluded between belligerents during the war, or in consequence of a war.” 
Again (No. 55), ‘‘If a hostage is accepted, he is to be treated like a prisoner of 
war, according to rank and condition as circumstances may admit.” Gro- 
tius recognized the voluntary character of the pledge and remarked that even 
the obligation of fealty and the duty which a vassal owed to the sovereign 
did not go so far as to subject him to selection as a hostage unless the vassal 
was also a subject. Grotius maintained that according to the strict law of 
nations, a hostage could be put to death but that it was not in accordance 
with moral justice unless the hostage were at fault. The obligation was to 
be strictly interpreted because it was undertaken for the act of another. 
Thus hostages given for one purpose could not be detained for another, and 
if the hostage were taken for the security of a particular person, the death 
of that person released the hostage.® 

We have manifestly gone a long way from these ancient and humane con- 
ceptions of hostages. Napoleon took hostages during his Italian campaigns 
as a means of insuring the allegiance of the inhabitants, but the only penalty 
threatened was deportation to France.* During the Franco-Prussian War, 
the Germans made it a common practice to take hostages to prevent the 
wrecking of trains or the destruction of bridges by noncombatants. Threats 
were made to shoot a number of workmen taken as hostages if the requisitions 
placed upon the City of Nancy were not complied with in a certain time. 
This action was condemned by jurists generally at that time, including the 
German jurist, Geffcken, though approved by the legal advisor to the Ger- 
man General Staff.’? The practice of the British forces during the Boer War 
of putting hostages upon trains to insure the safety of transport was bitterly 
condemned by James Bryce in a debate in the British Parliament. There is 
considerable difference of opinion as to the propriety of this practice. 
Spaight correctly distinguishes between the taking of hostages as a sort of 
reprisal for injuries inflicted by the civilian population in violation of the 
laws of war and acts inflicted upon civilians to prevent the enemy from 
carrying out ordinary hostilities.* Where hostages are marched in front of 
advancing columns to protect them from attack by opposing armed forces, 


* Vattel, The Law of Nations, bk. iii, §142, with a reference to Livy, History of Rome, lib. 
XXViii. 5 Grotius, On the Law of War and Peace, bk. iii, ch. xx, 52-55. 

* Hall, International Law, (5th ed.), p. 474 note, quoting Correspondence of Napoleon, i, i, 
323, 327. 

7J. M. Spaight, War Rights on Land, (1911) p. 406. 8 Ibid., pp. 467-468. 
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there can be no excuse upon the ground of reprisal. The practice has been 
universally condemned, although during World War I, the Germans were 
charged with systematically making use of civilians, even women and chil- 
dren, to protect their troops from attack by regular military forces. ° 

The practices with which we are now dealing were all used in Belgium and 
France by the Germans in aggravated form during World War I. Garner 
points out that hostages were seized and shot for acts alleged to have been 
committed by unidentified persons of the civilian population. He stig- 
matized such practice as “‘contrary to the most elementary notions of hu- 
manity and justice,’”’ and condemned it as an entire disregard of the well- 
established distinction between noncombatants and lawful belligerents and 
because it resulted in the punishment of innocent persons “‘for acts for 
which they could in no way have been justly held responsible.’ 

There is no direct mention of hostages in the Hague Rules upon the Laws 
and Customs of War on Land, but it is provided that ‘‘the lives of private 
individuals must be respected”; also that requisitions in kind or services 
must be ‘‘of such a nature as not to imply for the population the obligation 
to take part in the operations of the war against their country.” '® 

Hall recognizes a right to take hostages to insure the payment of contribu- 
tions or compliance with requisitions; also as a guarantee against insurrection 
or as a protection against special dangers to occupying forces. But this 
right, under a usage which has long become obligatory, is subject to the obli- 
gation to treat such hostages in all respects as prisoners of war and not to 
take their lives except during an attempt to escape." 

This is precisely the point at which a sharp distinction should be made 
between the possible justification for the taking of hostages to insure the 
compliance by a restive population in order to promote the maintenance of 
order, and the execution of such hostages where the perpetrators of particular 
acts of violence against the occupying forces cannot be found. The exten- 
sion of the practice of executing hostages during the present struggle calls for 
a determined outcry against a practice which violates the most elementary 
conceptions of justice and humanity. Unless condemned, it is likely to con- 
tinue and expand under the compromising phrase: ‘‘usage of land war- 
fare.””’ The prophecy of Hyde that the occurrences of World War I pointed 
to the use of this practice as a ‘‘ weapon likely to be employed by a despot to 
check interferences of any sort with ruthless and cruel acts inspired by ca- 
price,” has been fully realized in World War II.” 

The execution of hostages under the circumstances with which we have 


*J. W. Garner, International Law and the World War, (1920), Vol. 1, pp. 306, 311. See 
also C. C. Hyde, International Law Chiefly as Interpreted and Applied by the United States, 
(1922), Vol. 2, §700. 

1 Arts. 46,52. The Hague Convention of 1899 and the Regulations annexed to the Con- 
vention of 1907 are identical so far as concerns the quotations here given. 

" Hall, ut cit., p. 418. 2 Hyde, ut cit., § 700. 
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now become familiar has ceased to have any character of preventive retalia- 
tion and becomes part of a régime of terror. As in the case of all violations 
of the laws of war affecting human life, one is confronted with the seemingly 
hopeless task of accomplishing during the continuance of the war anything 
which is either satisfying with reference to violations already committed or 
constructive for the future. On the other hand, the correction of these evils 
should be proclaimed a major objective, as indeed Mr. Churchill declared it 
to be before the House of Commons on October 25, 1941. The principle of 
individual responsibility to be followed by drastic punishment should be 
proclaimed against those of whatever rank who have ordered or carried out 
executions en masse of the civilian population or against innocent hostages. 

A distinctly hopeful sign of a growing international opinion in this direc- 
tion was the adoption of a series of resolutions on January 13, 1942, by repre- 
sentatives of nine European governments-in-exile, meeting in St. James’s 
Palace in London. These resolutions declare the execution of hostages to 
be a part of a régime of terror and the governments agree, among other 
things, ‘“‘to place amongst their principal war aims, punishment through the 
channel of organized justice, of those guilty and responsible for these crimes, 
whether they have ordered them, perpetrated them, or in any way partic- 
ipated in them.’ 

International criminal jurisdiction for the punishment of war crimes has 
been often discussed but never carried to the degree of practicable accept- 
ance. The futile efforts made in this direction at the Paris Peace Confer- 
ence and in certain articles of the Treaty of Versailles will be remembered. 
Even as late as December, 1921, Mr. Elihu Root favored the idea of a gen- 
eral agreement upon an international criminal code under which individuals 
such as submarine commanders could be held personally responsible for il- 
legal acts and could be brought to trial in any country of the world. He felt 
that the Peace Conference had missed a great opportunity by failing to es- 
tablish this procedure.“ In this connection it is to be noted that when once 
set up, such procedure will not attempt to indict or punish nations or com- 
munities, but the individuals responsible for giving the illegal orders or for 
their execution. 

It will require the existence and successful enforcement of such a system 
over some period of time before its deterrent effects upon forces operating 
under ruthless military discipline can be expected. Unless the termination 
of the present war witnesses positive action along these lines, the false concept 
that noncombatants in occupied areas are completely subject to the ruthless 
will of the conqueror will have taken another fatal step toward realization. 

ARTHUR K. KUHN 

18 New York Times, Jan. 14, 1942, p.6. The nine nations were Belgium, Czechoslovakia, 
Free France, Greece, Luxemburg, Netherlands, Norway, Poland and Yugoslavia. China 
sent a message condemning Japanese conduct,in parallel terms. China and Soviet Russia 


were represented by observers. 
“P. C. Jessup, Elihu Root, (1938), Vol. II, p. 454. 
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EXTRATERRITORIAL CONFISCATIONS 


The United States Supreme Court has just rendered a decision admitting 
the validity of Soviet confiscations of property located in the United States 
belonging to Soviet dissolved Russian corporations.! In so doing, the court 
has upset and parted with international law, as heretofore understood, 
gravely impaired or weakened the protection to private property afforded 
by the Fifth Amendment of the United States Constitution, endowed a 
mere executive agreement by exchange of notes with the constitutional 
force of a formal treaty, misconstrued the agreement, and, it is respectfully 
submitted, confused that foreign policy of the United States in whose alleged 
support this revolutionary decision was thought necessary. The main 
cause of the trouble lies in the extraordinary legal effects attributed to 
American recognition of the Soviet Government in 1933, which, it was 
assumed, ‘‘validates”’ all prior illegalities. 

The case arose out of the following circumstances: The New York branch 
of the First Russian Insurance Company had operated profitably as an 
autonomous insurance company since 1907, but in 1925, seven years after 
the Soviet dissolution of the parent Russian company, it was ordered liqui- 
dated by the New York courts. Its funds were ordered distributed first 
to the domestic creditors and then to foreign creditors and the Board of 
Directors for eventual distribution to stockholders.? After satisfying the 
New York policyholders and creditors of the company, there was left in the 
hands of the New York Superintendent of Insurance, as liquidator, a fund 
of over one million dollars. By 1933, some distribution to foreign creditors 
had taken place. The remaining fund, whose further distribution was or- 
dered stayed, became the object of a contest between the United States 
Government and the Superintendent of Insurance acting on behalf of non- 
New York policyholders, creditors and stockholders. 

The United States Department of Justice in 1934 began a suit, relegated 
to the New York courts,’ alleging title to the fund to be vested in the United 
States Government by virtue of the supposed terms of the Litvinoff assign- 
ment of November 16, 1933, by which the United States became the assignee, 
“preparatory to a final settlement of the claims and counterclaims” ‘ of 
the two governments and of their nationals, of Soviet assets in the United 

1 United States v. Pink, Superintendent of Insurance, 62 Sup. Ct. 552 (1942), decided 
Feb. 2, 1942, this JouRNAL, infra, p. 309. 

* Matter of People, 255 N. Y. 415 (1931). 

§ United States v. Bank of New York & Trust Co., 296 U.S. 463, 481 (1936). 


‘The nearest that the two governments ever came to a settlement of claims is found in 
the following Joint Statement issued by the President and M. Litvinoff, Nov. 16, 1933: 


“Tn addition to the agreements which we have signed today, there has taken place 
an exchange of views with regard to methods of settling all outstanding questions of 
indebtedness and claims that permits us to hope for a speedy and satisfactory solution 
of these questions which both our governments desire to have out of the way as soon 
as possible. 

“Mr. Litvinoff will remain in Washington for several days for further discussions.” 
[This JourNaL, Supplement, Vol. 28 (1934), p. 11.] 


276 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


States; the Soviet Government was to take no steps “‘to enforce any decisions 
of courts or initiate any new litigations for the amounts admitted to be due 
or that may be found to be due to it, as the successor of prior governments 
of Russia, or otherwise, from American nationals . . . and also the claim 
against the United States of the Russian Volunteer Fleet,” some of whose 
ships had been requisitioned by the United States.® 

If there was any intention by this assignment to recognize a Soviet title 
to supposedly confiscated American-situs private property, it is certainly 
not apparent in the words used. The claims that were assigned were public 
claims and funds due or found due by decisions of United States or State 
courts to the Soviet Government, as successor to prior Russian governments, 
from American nationals or the United States Government. The assign- 
ment clearly covered a fund that had been deposited in the Treasury as a 
result of the suit of Serge Ughet, Financial Attaché, on behalf of the Russian 
State against the Lehigh Valley Railroad arising out of the Black Tom 
explosion,® a claim which would have been outlawed but for the understand- 
ing to let the suit continue under an arrangement between Ughet and the 
Treasury to deposit the proceeds in the Treasury pending formal recognition 
of a future Russian Government which might lawfully claim the fund. The 
express mention of the claim of the Russian Volunteer Fleet for requisitioned 
vessels 7 explains on the principle of ejusdem generis the exact type of Rus- 
sian credits the signatories of the notes had in mind and the limited meaning 
to be attributed to the phrase ‘“‘or otherwise,”’ which alone would have to 
bear the burden of carrying the portentous assertion that Soviet Russia 
regarded as an American asset capable of assignment its supposed claims 
upon Russian corporations and nationals arising out of the confiscatory 
decrees of 1918, claims of a type which no foreign country had ever admitted. 
It was only claims of the Russian Government against the United States 
or American nationals that were assigned; it was suits and judgments of 
that kind—the only ones instituted—that the Russian Government agreed 
to suspend and waive.® 

There were with the President when the Soviet negotiations of 1933 were 
undertaken, representatives of the Department of State; it is inconceivable, 
in view of their knowledge of the steadfast refusal of American courts to 
give effect to the Soviet confiscatory decrees in their supposed application 
to American-situs property,® that they would not have made plain, had they 

5 The Roosevelt-Litvinoff exchange of notes is printed in this Journat, Supplement, Vol. 
28 (1934), pp. 1-11. 

* Lehigh Valley R. R. v. State of Russia, 21 F. (2d) 396, 401 (1927), cert. denied, 275 U.S. 
571 (1928). 7282 U.S. 481 (1931). 

* The claim arising out of the United States expedition against Siberia was separately 
waived by the Soviet Government. 

* Connick in (1925) 34 Yale L. J. 499; Borchard, this JourNau, Vol. 31 (1937), p. 675; 
Jessup, ibid., p. 481; see also Guaranty Trust Co. v. United States, 304 U. S. 126 (1938), 
this JouRNAL, Vol. 32 (1938), p. 848; United States v. Moscow Fire Ins. Co., 280 N. Y. 286 
(1939), 309 U. S. 624 (1940). 
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so intended, their desire to reverse this uniform rule of law, universally 
applied, and now lay claim as assignee to such purportedly confiscated 
property. The complete silence of the negotiations on this crucial point 
is the best evidence that the Executive was making no such revolutionary 
claim or demand. No such suits were pending to which the Russian re- 
nunciation or waiver could apply. Chief Justice Stone in the Pink case 
is correct in reaching the conclusion that the majority, in assuming that 
Russian confiscated property was included in the assignment, is without 
evidential support. It is an assumption contrary to fact. 

In 1934 the United States Department of Justice, with or without con- 
sultation with the Department of State, in a thrifty desire to corral as much 
money for the Treasury as possible, began a series of suits in the New 
York and other local courts, as assignee of Soviet Russia, to recover sup- 
posedly confiscated Russian funds held by American banks and other stake- 
holders. So uncertain was the Government whether the Russian Gov- 
ernment had purported to confiscate such funds and assign them to the 
United States, that in 1937, possibly in connection with the Belmont case,'® 
the United States chargé d’affaires in Moscow asked the Soviet Government 
the ambiguous questions (a) whether under Soviet law the Soviets had 
acquired the right to dispose of Russian corporation assets abroad; (b) 
whether the Soviets had undertaken to assign amounts due from American 
nationals not only to the central Union but to the constituent republics of 
the Soviet Union; (c) whether the claim of the Russian Volunteer Fleet 
against the United States was assigned; and (d) whether the Soviet Union 
had assigned to the United States all amounts due it from American na- 
tionals. This inquiry as to Soviet law and Soviet intentions reiterates the 
obvious as to (c) and (d), but conspicuously omits the direct question 
whether the American assets of Russian corporations had actually been 
assigned to the United States. That the Department of Justice was doubt- 
ful as to Russian law and intentions—not to speak of American law and 
intentions—shows the whole claim to have been an afterthought, although 
the New York Court of Appeals had in 1940 in the Moscow Fire Insurance 
case concluded, contrary to apparently later expert opinion, that Russia 
had no intention to confiscate American-situs but Russian-owned private 
property, and that it was contrary to New York public policy to give effect 
to a foreign confiscatory decree in its application to such property. This 
the New York Court of Appeals and other courts throughout the world ! 
had consistently held, not always on the right ground,” but nevertheless 
consistently. The correct ground, it is submitted, is that a Russian con- 
fiscation of New York property is beyond the jurisdiction and power of 
Russia, that American and other western courts have regarded such pur- 


United States v. Belmont, 301 U. S. 324 (1937); this Journau, Vol. 31 (1937), p. 537; 
51 Harv. L. Rev. 162, 47 Yale L. J. 292. 
1 Cf. Nebolsine in 39 Yale L. J. 1130 (1930). 12 Supra, n. 9. 
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ported foreign confiscation as repugnant to American and western public 
policy, and that recognition or non-recognition of the Soviet Government 
has nothing whatever to do with this question.” 

The majority of the Supreme Court, however, supplied the necessary 
rationalization to sustain this new confiscatory policy foisted on the United 
States by the Department of Justice. They assumed their own major 
premise that the Litvinoff assignment had transferred to the United States 
the proceeds of Russian confiscations. This was attributed to the President 
as an incident of his supposed power ‘‘to determine the foreign policy of the 
United States with respect to Russian nationalization decrees,’”’ even though 
this result in imposing on the States the obligation to set aside their own 
public policy against confiscation; that the President must have the power 
to determine the policy which is to govern the question of recognition, and 
that recognition may be “conditional,” apparently conditional on sup- 
posedly conceding—unasked—the validity of Russian confiscations and 
becoming a receiver of ‘‘confiscated’’ goods; that he has the power to elimi- 
nate ‘‘all possible sources of friction” between “‘these two great nations,” 
which apparently confiscation removes, although for sixteen years confisca- 
tion was the obstacle to recognition of Soviet Russia by the United States. 
“Unless this power”’ (to confiscate as incidental to settling claims) “exists, 
the power of recognition might be thwarted or seriously diluted’’—a novel 
conclusion. So, in the noble pursuit of recognition and of settling claims of 
American citizens against Russia, the President must be allowed by execu- 
tive agreement to confiscate or become the assignee of the Russian confisca- 
tion of private property. Certainly this is a revolutionary doctrine, a 
unique non-sequitur, not really to be found in the Litvinoff assignment. 

Moreover, this great solicitude for American claims is misdirected. 
Whereas the assignment of Russian Government credits was ‘‘ preparatory 
to the final settlement of claims’’—amounting to 300 to 400 million dollars— 
and the Congress actually provided for the appointment of a commissioner 
to examine the validity and amount of the claims," the fact is that the policy 
of extending recognition before provision for the settlement of claims and 
accepting instead a mere Soviet promise to settle,!® has resulted in a prac- 
tically complete sacrifice of the claims of American citizens. The few paltry 
dollars—probably not over two millions—which might now come into the 
Treasury because of Soviet confiscations, always heretofore denounced 
as so contrary to international law as to bar recognition, but now evidently 

8 Salimoff & Co. v. Standard Oil Co., 262 N. Y. 220 (1933); Viadikavkazsky Ry. Co. v. 
N. Y. Trust Co., 263 N. Y. 369 (1934). E. G. Lorenzen, ‘“Territoriality, Public Policy 
and the Conflict of Laws’’ (1924), 33 Yale L. J. 736, 748 et seg. Our courts would not even 
enforce foreign penal and tax laws. 

4 53 Stat. L. 1199 (Aug. 4, 1939). 18 Supra, n. 4. 

16 Tt seems strange for Justice Douglas to assume that the proceeds of such Russian- 
American confiscations could make the United States and its nationals “whole” (Opinion, 
p. 14), 62 Sup. Ct. 552 at 565. 
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purified because the United States is the beneficiary of the confiscation, 
stand in no serious relation to the vast claims of American citizens arising 
out of Russian confiscations, claims which by the doctrines announced by 
the Supreme Court in the Pink case are, as we shall see, apparently nullified. 

In this effort at rewriting the foreign policy of the United States, the 
Supreme Court had to find that before the assignment to the United States, 
Soviet Russia had by Russian law and American law become the owner of 
the American assets of dissolved Russian corporations. Expert testimony 
was accepted in the form of self-serving declarations of a Soviet official 
to the effect that Russia had intended to confiscate the property. But 
how to overcome the public policy of the forum which denied legal effect 
to foreign confiscations of American assets? This feat was accomplished 
by maintaining that Justice Sutherland in his dictum in the Belmont case 
had already foreclosed the question by asserting that mere repugnance of 
the Soviet decrees to the public policy of the forum was no ground for deny- 
ing them effect after recognition." Thus, “recognition” had to bear the 
full burden. The Supreme Court assumed, presumably on the basis of an 
argument made by the Government in the Guaranty Trust case,!* that ‘‘rec- 
ognition of a foreign sovereign conclusively binds the courts and ‘is retro- 
active and validates all actions and conduct of the government so recognized 
from the commencement of its existence.’’’!® Nothing could be further 
from the truth. ‘Recognition validates nothing,” as John Bassett Moore 
has remarked.”° 

The mistake stems from an error of Mr. Justice Clarke in Oetjen v. Central 
Leather Co.,#! in which it was merely necessary to say that the recognition 
of a successful revolution in Mexico made that revolutionary government 
responsible for its official acts from the beginning of the revolution, or better 
still, that the seizure by a de facto government of property within its terri- 
torial jurisdiction and under its control cannot be re-examined as to its 
legality by the courts of a foreign country, where it becomes a diplomatic 
question. What Justice Clarke actually said was that ‘when a government 


17 The Belmont case (supra, n. 10) had held that the United States had a cause of action 
arising out of the Litvinoff assignment, but left open the question whether the assignment 
to the United States would prevail over adverse claims of private creditors or owners. 
This question the Pink case decided in the affirmative. Because the Belmont case had not 
so decided, Chief Justice Stone, dissenting, considered the Belmont case as not determinative 
of the present issue. 

8 Tn its brief in that case the United States had argued (p. 32) that the recognition of 
Russia in the executive agreement “retroactively validates the acts of the government 
recognized from the time of its inception.”’ See W. B. Cowles, ‘“‘Treaties and Constitutional 
Law: Property Interferences and Due Process of Law,” Washington, 1941, p. 279. Justice 
Sutherland had assumed this error to be a fact in the Belmont case, and it was quoted as 
gospel by Justice Douglas in the Pink case. 

* United States v. Belmont, 301 U. S. at 328; United States v. Pink, supra, n. 1, at p. 562. 

*° (1937) 50 Harv. L. Rev. 395 at 431. 

246 U.S. 297 (1918); this Journax, Vol. 12 (1918), p. 421. 
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which originates in revolution or revolt is recognized by the political depart- 
ment of our government as the de jure government of the country in which 
it is established, such recognition is retroactive in effect and validates all 
the actions and conduct of the government so recognized from the commence- 
ment of its existence.’””’ As John Bassett Moore remarks,” “by no law, 
national or international, can such a statement be justified.” 

By the legerdemain of a dictum of Justice Sutherland, this comparatively 
innocuous misstatement of Justice Clarke, applying to the responsibility 
of governments resulting from successful revolutions, is now distorted into 
the important conclusion that recognition validates the confiscatory acts of 
the Soviet Government and requires New York and other State and Fed- 
eral courts to give the confiscation legal effect, notwithstanding their public 
policy to the contrary. Even the full faith and credit clause of the Consti- 
tution, as Chief Justice Stone remarks in dissent, cannot force the local 
courts to accept foreign property doctrines that are repugnant to the public 
policy of the forum.”* By disregarding the Russian confiscatory decrees 
the New York courts were curiously assumed to be giving extraterritorial 
effect to New York law, whereas by the presidential recognition of Soviet 
Russia New York was held to be obliged to surrender New York law and 
give extraterritorial effect to Russian law in a matter—validating Russian 
confiscations—which Russia had not actually requested or exacted or the 
President conceded in the executive agreement. On the other hand, it is 
elementary that a nation or state need not give effect to the law or judg- 
ment of a fully recognized foreign country if it conflicts with the law or pub- 
lic policy of the forum.* The difficulties entailed by Soviet confiscations, 
which Justice Frankfurter in the Pink case seemed to think were now clarified 
and dissipated, are worse confounded than ever. 

Nor is this all. In order to sustain what was thought to be an exercise of 
presidential power, the Supreme Court has had to conclude that an executive 
agreement could nullify the protection of the Fifth Amendment. Even a 
treaty is subject to the United States Constitution. Now, by executive 
agreement, as interpreted by the Supreme Court, the President is held au- 
thorized to confiscate the private property of Russian corporations and its 
creditors, American and foreign, without authority of Congress. Even in 
time of war, remarked Chief Justice Marshall in Brown v. United States,” 
Congress alone can decree confiscation, which he later regarded as a viola- 
tion of international law.”* Now the Supreme Court attributes to the Pres- 
ident alone, in time of peace, this power and right. To do that, they are 


2 Supra, n. 20. 

*% Fischer v. American United Life Ins. Co., 62 Sup. Ct. 380 (1942), decided Jan. 5, 1942. 
Clark ». Williard, 294 U. S. 211 (1935). 

* Cases cited and discussed in Lorenzen, supra, n. 13. 

% 8 Cranch 110 (1814). 

% United States v. Percheman, 2 Peters 51 (1833). 
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also obliged to conclude that there is no difference in the predominance over 
State law of a ‘treaty, or international compact or agreement,’ although 
the Constitution speaks only of ‘‘treaties’”’ as the supreme law of the land. 
It is now in the fashion to extol the executive agreement as an exemplification 
of democracy as opposed to the so-called undemocratic requirement of a 
two-thirds vote in the Senate.?7, However, the Supreme Court should not 
encourage this subversive propaganda. Nor does it follow that because the 
Fourteenth Amendment permits a State under certain circumstances to 
give preference in bankruptcy to domestic creditors over foreign creditors 
whose claims arise abroad,?* therefore the Fifth Amendment permits the 
United States to demand a preference for itself and its nationals over the 
owners and creditors, not of a bankrupt estate, but of foreign private prop- 
erty against the national government of which and not against the owners 
or creditors of which it has claims. By the same token, even the domestic 
creditors of the foreign concern can be wiped out, notwithstanding the Fifth 
Amendment, for the executive agreement, now apparently given the con- 
stitutional force of a treaty, is said to prevail over any State law protecting 
private property. Thus, an executive agreement can apparently, although 
not avowedly, abrogate the Fifth Amendment. It is all very weird. 
Moreover, other matters warrant consideration. For many years one Sec- 
retary of State after the other castigated the Russian confiscations of Ameri- 
can property, and the United States refused to recognize the Soviet Govern- 
ment until an arrangement was made for the settlement of the claims.?° 
An executive agreement of 1933 promised to make settlement of these 
claims.*® Yet, if the Supreme Court is to be believed, recognition had the 
catalytic effect of validating the illegal acts of the Soviet Government, so 
that the confiscations are now legal not only as to property in Russia but 
mirabile dictu as to property in the United States. Thus, by a stroke of the 
judicial pen, $300-—400 millions of claims against Russia have had the bottom 
knocked out of them, because forsooth the United States has by recognition 
become so tolerant of what it once denounced as immoral and intolerable 
that it has made itself the beneficiary of these very confiscatory acts. In 
dealing with the confiscation of foreign-owned property by domestic sov- 
ereigns courts have considered themselves incompetent to pass upon their 
legality, leaving it to the Department of State to debate with the foreign 
confiscating government the issue of legality. Now, in the more extreme 
case of a purported Russian confiscation of property having its situs in the 
United States, the Supreme Court undertakes not only to pass upon the 


7 Cf. Wallace McClure, International Executive Agreements, N. Y. 1941, and review in 
42 Col. L. Rev. (April, 1942). 

** Disconto Gesellschaft v. Umbreit, 208 U. S. 570 (1908). But cf. Blake v. McClung, 
172 U. S. 239 (1898). 

* Cf. C. P. Anderson, this Journat, Vol. 28 (1934), p. 90. 1 Hackworth’s Digest, 302 
et seq. Foreign Relations, 1920, III, 467; ibid., 1923, II, 755, 762, 788. 

*” Supra, n. 4. 
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legality of a foreign confiscation but to validate it because the foreign country 
has been recognized, and this notwithstanding the fact that the Department 
of State both before and since recognition has insisted upon the illegality 
of the confiscation. This is done, not for the benefit of the United States, 
but for the benefit of American claimants against Russia, who presumably 
will some day receive a token payment derived from these assets. Thus, the 
private property of A is taken to pay a foreign country’s debt to B, a device 
heretofore thought immoral and unconstitutional. 

The Department of Justice could hardly have foreseen the difficulties and 
dilemmas it would create for the United States by bringing these suits. 
In the face of the new confiscatory decrees likely to emanate from European 
governments, it will be interesting to observe the fate of the current decision 
in the Pink case. 

Epwin BorcHarbD 


THE LITVINOV ASSIGNMENT AND THE PINK CASE 


Previous adventures of the Litvinov assignment before the Supreme 
Court of the United States have been discussed in this JouRNAL.! United 
States v. Pink? is a landmark in the history of this executive agreement 
and of the court’s rulings on the power of the President in conducting foreign 
relations. From the point of view of our constitutional law, the decision 
may well mark one of the most far-reaching inroads upon the protection 
which it was supposed the Fifth Amendment accorded to private property.’ 
The effect of the decision may be illustrated by imagining—a most improba- 
ble case—that in the settlement of the present war after the defeat of the 
Axis, the United States by executive agreement might take an assignment 
from the German Government of that government’s claim to the confiscated 
properties of their Jewish citizens and of the citizens of the occupied coun- 
tries, including all choses in action in the United States and fines imposed 
upon persons physically present in this country. The purpose of the United 
States, let us assume, would be to provide a fund for pensions of disabled 
soldiers and sailors or merely to avoid the international disruption likely to 
follow the imposition of huge ‘‘reparations” payments. Under the rationale 
of the Pink decision, the United States could, under such an assignment, take 
to itself all such private properties and no American court could protect the 
owners. I am far from suggesting the likelihood of any such seizure of the 
property of afflicted peoples who have happily found refuge and official 


1 Vol. 31 (1937), pp. 481 and 675; ibid., p. 542. 
262 Sup. Ct. 552; this JourNAL, infra, p. 309. 
3 Cf. Cowles, Treaties and Constitutional Law: Property Interference and Due Process of Law 
(1941), esp. pp. 288-289. The brief on behalf of the Association of American Creditors of 
Russia, as amicus curiae, points out that American citizens, holders of claims against Russia, 
will be the ultimate beneficiaries. This would of course be immaterial from the constitu- 
tional point of view if other persons were actually entitled to the property. 


r 
d 
t] 
e 
a 
h 
de 
G 
de 
M 
J 
re 
th 
F 
n 
Me 
dij 
mé 
ret 
tw 
R 
a] 
we 
4 
Ney 
103 
cou 
524 


EDITORIAL COMMENT 283 


welcome here, but the Pink case would give legal color to such a transaction. 
Far more likely is it that in these sorry times this unfortunate decision 
will have the happy result of strengthening State courts in their already 
notable trend ¢ toward the protection of the rights of refugees and exiled 
governments against the attempted control of Nazis or Quislings. 

The Pink case turns upon the action brought by the United States to 
recover those assets of the New York branch of the First Russian Insurance 
Company which remained after all domestic creditors had been paid. The 
sum involved was about one million dollars. ‘The New York courts directed 
distribution to foreign creditors of a designated class and the balance to 
the representatives of the Board of Directors. The majority of the Supreme 
Court agree that the familiar Moscow Fire Insurance Company case “‘gov- 
erned”’ the instant case but was “not res judicata since respondent was not 
a party to that suit.”” In the Moscow case, the New York Court of Appeals 
held that “‘the Russian decrees in question had no extraterritorial effect.” 
“Tf that is true,’”’ says Mr. Justice Douglas speaking for the Supreme Court, 
“it is decisive of the present controversy. For the United States acquired 
under the Litvinov Assignment only such rights as Russia had.” 

Now the court declares that the Soviet title to this property in New York 
depends upon Russian law, not New York law. This is because the Federal 
Government by concluding the Litvinov assignment has made the question 
a federal one, thus ousting the usual power of the State of New York to 
determine what law is applicable to property rights within the State. As 
Mr. Chief Justice Stone points out in his dissenting opinion (in which Mr. 
Justice Roberts joined), this conclusion attributes a ‘“‘potency . . . to the 
recognition [of the Soviet Government] and assignment which is lacking to 
the full faith and credit clause of the Constitution.”” Although Mr. Justice 
Frankfurter in his concurring opinion very soundly points out that the 
numerous New York cases dealing with the Russian expropriation decrees 
“are the product largely of casuistry, confusion and indecision,”’ he and the 
majority themselves seemed to be bogged down in the unfamiliar morass of 
diplomacy and its particular swamp of recognition, with its attendant diplo- 
matic ‘‘dialectic quagmire.’’ Their theory seems to be that the purpose of 
recognition and of the Litvinov assignment was to remove all friction be- 
tween the two governments; that the claims of American citizens against 
Russia were one source of friction; that the assignment was designed to create 
a pool of assets which would pay these claims; that if the United States 
were prevented from collecting this million odd dollars of the Insurance 


‘ Many of the cases are summarized in Report of the Committee on International Law, 
New York State Bar Association, Jan. 1942, p. 7 ff., and see XLI Col. Law Rev. (1941), 
1039 and 1072. For suggestions of limits beyond which sympathy has not carried the 
courts, see Arnstein v. Compagnie Générale Transatlantique (1941), 31 N. Y. Supp. (2d) 
524; Branderbit v. Hamburg-American Line (1941), ibid., 588. 

* (1939) 280 N. Y. 286. 
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Company, a million dollars worth of friction would be kept alive. However, 
the diplomatic notes which were exchanged in 1933 state that the assignment 
was merely “‘preparatory to a final settlement of the claims and counter- 
claims”’ and there has been no showing that the assets assigned were equal 
in amount to the outstanding private claims. Indeed the private claims 
against Russia are estimated to aggregate $300,000,000,° whereas the highest 
estimate of claims assigned to the United States under the Litvinov assign- 
ment seems to be $20,000,000.7 If, therefore, the United States collects 
on all the assigned Soviet claims, and if it applies them to the payment of 
American claims (which it has not yet begun to do), there will still be claims 
outstanding and with the claims whatever ‘‘friction”’ their existence entails. 
But are we not still in the realms of casuistry and confusion? Whether the 
claims are paid or not, the elements of friction in our relations with the So- 
viet Government are matters of common knowledge and they are being 
smoothed out far more by our association in the war than by the Litvinov 
assignment. Recognition and the assignment were clearly conceived at the 
time as preludes to the reéstablishment of profitable trade and the elimina- 
tion of annoyance caused by both expropriation and propaganda, as Mr. 
Justice Douglas properly points out. ‘‘It was the judgment of the political 
department [of the United States],’’ says Mr. Justice Douglas, ‘‘that full 
recognition of the Soviet Government required the settlement of all outstand- 
ing problems including the claims of our nationals.’”’ But neither the agree- 
ments of 1933, including the assignment, nor any subsequent event has 
brought about such a settlement nor will it be achieved after all the property 
here claimed by the Soviet Government is taken by the United States. 
Yet recognition is not affected. Full recognition was accorded without 
settlement. 

The court’s analysis of the United States Government’s recognition policy 
will surprise those who have familiarity with international affairs. The 
court says that the Moscow case in the New York courts “‘refuses to give 
effect or recognition in New York to acts of the Soviet Government which 
the United States by its policy of recognition agreed no longer to question.” 
In the first place, the italicized words in the passage just quoted should 
have been omitted since a fruitful source of confusion in these cases is the 
use of the word “‘recognition”’ in its ordinary and in its technical interna- 
tional law meaning in the same sentence. As pointed out in discussing 
the Belmont case,* we are dealing here with a chose in action which the 
Soviet Government had never reduced to possession and the New York 
court was indeed asked to enforce or “give effect” to the Russian law. In 
the second place, the United States ‘“‘policy of recognition”? did not con- 


€ Brief on Behalf of the Association of American Creditors of Russia, as amicus curiae, 1m 
the Pink case. 

7 Annual Report of the Attorney General of the United States, 1938, p. 123. 

8 This JouRNAL, Vol. 31 (1937), p. 482. 
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stitute an agreement ‘‘no longer to question” the Soviet nationalization 
decrees; recognition or non-recognition has no such implication. If the 
court means by ‘“‘policy of recognition” the Litvinoff assignment or attend- 
ant formally signed agreements, it could have avoided much confusion by 
saying so. A few sentences later, the court says that the New York courts’ 
decision ‘‘amounts to official disapproval or non-recognition of the nationali- 
zation program of the Soviet Government. That disapproval or non- 
recognition is in the face of a disavowal by the United States of any official 
concern with that program.”’ Under established conflicts of law rules,® the 
New York courts might equally refuse to enforce the tax or penal laws of 
Great Britain and this would not be construed as ‘official disapproval”’ 
of the British fiscal or penal program;* but here the New York courts 
actually did invoke the conflicts doctrine of “public policy.” Although 
the Chief Justice in his dissent points out the inapplicability of the Belmont 
case to the Pink case, the majority holds it practically controlling. Both 
cases seem to support a doctrine that when a State court considers applicable 
the conflicts rule which leads them to consider the policy of the forum, the 
State court must look to the Federal Government to ascertain what that 
policy is, at least if any international or other type of federal question is 
involved.’® In the abstract, this is a sound result; yet the language of 
the majority and concurring opinions could be stretched, e.g., to argue 
against the mooted question of the right of a State to tax the property 
of a foreign sovereign allied with the United States in war. Moreover, one 
can hardly say that the Federal Government adopted as the public policy 
of the American forum the rule that all Soviet laws should be executed by 
American courts, nor is this result reached by saying that the United States 
agreed “‘no longer to question”’ these laws or that the United States disa- 
vowed ‘‘any official concern with that program.” The United States could, 


*But see Leflar, “Extrastate Enforcement of Penal and Governmental Claims,’’ 46 
Harvard Law Review (1932), p. 193. 

% On this point see the decision of the Appellate Division of the New York Supreme Court 
in Bollack v. Société Générale pour Favoriser le Développement du Commerce et de |’In- 
dustrie en France, March 27, 1942, New York Times, March 28, 1942. The court remarked 
by Townley, J., in sustaining the argument that it was against the public policy of New York 
to enforce a decree of the Vichy Government which expatriated the plaintiff and confiscated 
his property: ‘The only cases which have given validity to confiscatory decrees are cases 
arising under the Litvinov assignment. . . . The effect of these decisions [Belmont, Pink 
and Manhattan Co. cases] is that the Litvinov assignment and the title acquired thereunder 
must be given effect regardless of any local public policy to the contrary.” 

© Department of State Bulletin (Vol. VI, p. 146, Feb. 7, 1942) summarizes the decision 
in the Pink case under the caption, “Supremacy of Federal Policy over State Policy in 
Matter of Recognition of Foreign Government.” Cf. the excellent note “Foreign Funds 
Control Through Presidential Freezing Orders,” in XLI Col. Law Rev. (1941), 1039, at 
1056 and note 101; also “Protective Expropriatory Decrees of the Governments in Exile— 
Their Application in the United States,” ibid., 1072, at 1087, note 104. See also “The Doc- 
trine of the Erie Railroad v. Tompkins Applied to International Law,” this JouRNAL, Vol. 
33 (1939), p. 740. 
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however, by treaty or probably even by executive agreement, undertake to 
execute here the revenue laws of a foreign state and such an agreement 
would be binding on State courts. We have gone beyond the too narrow 
view of our Constitution which is represented by Secretary Hughes’ refusal 
to sign the Convention on the Bustamente Code of Private International 
Law at Havana in 1928." 

The court is careful to say that it expresses no opinion upon the question 
whether respect should be paid to the New York policy of protecting “local 
creditors,” since all claims which arose out of dealings with the New York 
branch had been paid; but the language of the opinion seems clearly to in- 
dicate that the same result would be reached in regard to local creditors, 
and that regardless of the question whether they were aliens or citizens. 

As already indicated in this comment, the effect of the Pink case may 
well prove to be salutary in the disposition of the mass of litigation which 
could have been anticipated as a result of the so-called nationalization 
decrees of the Dutch and Norwegian Governments, now in exile." The 
fact that this opinion has been handed down at the threshold of what might 
well have proved to be a flood of litigation may fend off many actions. In 
this respect, the situation is far better than that which confronted the courts 
when the maze of Russian cases descended upon them, beginning with the 
Wulfsohn and Cibrario cases in 1923. 

It would seem to be clear in limine that the policy of the United States 
is to support the governments in exile and to defeat the attempts of the 
occupying forces to secure control of assets belonging to those governments 
or to their nationals. This policy was established by the freezing orders * 
and is merely fortified by co-belligerency. In regard to the effect to be given 
the decrees of German occupying authorities,“ Justice Pecora, of the Su- 
preme Court of New York, has declared: 


The Government of the United States has refused to recognize the 
German military control of Holland. Any decrees by this unrecognized 
occupying force would not have the “‘force and effect of mandates of a 
lawful sovereign.” . . . In withholding recognition of the Nazi regime 
in continental Netherlands, the Government of the United States has 
made a determination of policy which our courts should follow. There- 
fore, any German decrees promulgated in the Netherlands should be 
given no force or effect whatever in the determination of questions 
involving property in this State. 


11 See Hudson, “The Treaty-Making Power of the United States in Connection with the 
Manufacture of Arms and Ammunition,” this JouRNAL, Vol. 28 (1934), p. 736. 

2 Cf. Domke, “International Aspects of European Expropriation Measures,” 22 Proceed- 
ings American Foreign Law Association (1941), and last footnote, supra. 

18 See Anderson v. N. V. Transandine Handelmaatschappij et al., 28 N. Y. Supp. (2d) 
547; aff'd. N. Y. L. J., Nov. 15, 1941, p. 1513. 

“4 Amstelbank, N. V. v. Guaranty Trust Co. (1941), 31 N. Y. Supp. (2d), 194, 199. To 
the same effect, see Koninklijke Lederfabriek “Oisterwijk,” N. V. v. Chase National Bank, 
177 Misc. 186; aff’d. N. Y. L. J., Dec. 20, 1941, p. 2070. 
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Moreover, in these cases there is so far no conflict between the policy of 
New York and of the Federal Government, the State policy having been 
likewise declared in statutory form in a sense hostile to the decrees of German 
occupying authorities. 

The other side of this picture is presented where a plaintiff seeks to have 
a New York court give extraterritorial effect to a decree such as that of the 
Netherlands Government ' “‘nationalizing”’ certain Dutch assets to protect 
them from the Germans. While such a case raises other questions, the atti- 
tude of American courts should not be basically different. That is the posi- 
tion taken in the already much cited opinion of Mr. Justice Shientag in 
the Transandine case: !7 


The Netherlands Decree is a measure of protection, not of expropria- 
tion. Its purpose is to conserve, not to confiscate; to protect the rights 
of the individual, not to destroy them. . . . The public policy of the 
United States . . . squarely supports the declared purpose of the 
Netherlands Decree. . . . The considerations already presented justify 
the conclusion that the Decree is a valid exercise of the sovereign power 
of the Netherlands, that it covers the property here sought to be at- 
tached, that as between the Netherlands nationals concerned and the 
State of the Netherlands it vests title to such assets in the State of the 
Netherlands, and that, since the public policy of the Decree is in har- 
mony with the public policy of the forum, the Decree should be upheld 
by our courts under the principles of comity. 


Mr. Justice Atkinson, in the case of Lorentzen v. Lydden & Co., Ltd.,"8 
came to similar conclusions relative to the comparable Norwegian Order 
in Council of May 18, 1940. He quoted at length from the Transandine 
case and stressed the fact that the Norwegian decree was not confiscatory 
and “England and Norway are engaged together in a desperate war for 
their existence. Public policy certainly demands that effect should be 
given to this Decree.’’ 


% See Williamson Act, N. Y. Laws, 1941, c. 150; also amendments to Secs. 474, 978 of 
N. Y. C. P. A. (June 2, 1939); amendment to Sec. 269 of the N. Y. Surr. Ct. Act (April 24, 
1939). 

The Dutch decree of May 24, 1940 is printed in C. C. H., War Law Service, Foreign 
Supplement, § 67, 154 (1941). 

17 Supra, note 13. To the same effect, see Gruenbaum v. N. V. ‘Oxyde” Maatschappij 
voor Ersten en Metalen, N. Y. L. J., Aug. 27, 1941, p. 439; Duesterwald v. Ladewig, ibid., 
Jan, 15, 1942, p. 215. 

18 King’s Bench Division, Dec. 19, 1941, not yet reported. 

1 Apparently the same Norwegian decree was also given extraterritorial effect by the 
Supreme Court of Gothenburg, Sweden, in March, 1942. The suit was for the possession of 
ten Norwegian ships in Swedish waters, which had been taken over by the Norwegian Gov- 
ernment in London and chartered to the British Government. The original Norwegian 
owners, still resident in German-occupied Norway, sought to oust the British officers and 
crews and to obtain possession. In rejecting their claims, the Swedish Supreme Court seems 
to have relied in part upon the defense of sovereign immunity which apparently was raised 
by the British Government; the full text of the decision is not yet available. See Ameri- 
can Swedish News Exchange, Inc., Release No. 32, Oct. 29, 1941; Release No. 52, March 18. 
1942; Release No. 53, March 25, 1942. 
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Our courts have not yet decided whether such decrees will be given effect 
as against our own citizens who may assert an adverse title. The facts 
that the decrees in question are not confiscatory and are not abhorrent to 
the policy of the forum are not decisive, but at least they prevent the earlier 
Russian cases from exercising a controlling influence, even aside from the 
deadly wound inflicted upon those ‘‘ products of casuistry”’ by the Supreme 
Court in the Pink case. Purp C. JEssuP 


QUESTIONS RELATING TO IRISH NEUTRALITY 


The position of Kire as a neutral in the present war has evoked discussion 
of both legal and political questions. Speculation continues as to whether 
the government of Mr. de Valera will consent to the use, by enemies of Ger- 
many, of the now greatly needed ports which Great Britain handed back to 
Fire in accordance with the Anglo-Irish accord of 1938.!_ The undeviating 
official attitude of the Prime Minister in Dublin on the matter of partition 
has actuated the whole policy of Southern Ireland’s neutrality.2 It has 
tended to force into the background the realization that the Irish as a free 
people have clearly a stake in the victory of the anti-Axis Powers, and that 
they could hardly expect to escape complete domination from a victorious 
Nazi Germany. Some of the incidents which have occurred, particularly the 
most recent ones touching Irish-American relations, require examination in 
the light of this central fact. 

At the outset the status of Irish citizens in Great Britain had to be settled, 
especially in connection with compulsory military service. The issue was 
handled by allowing exemption to any British subject not an ordinary resi- 
dent in the United Kingdom, who was, under the legislation of a dominion 
a national or citizen thereof, who was born in or is domiciled in some part 
of the Com.nonwealth of Nations outside Great Britain. This left undis- 
turbed the legal principle that a subject of the King born in any of the do- 
minions remains a subject,‘ while it helped to minimize the difficulties with 
Eire. 

When the issue arose of applying the British Military Training Act in 
Northern Ireland, there was need for administrative discretion. At a spe- 
cial meeting of the Dail, the Prime Minister of Eire, with the support of the 
Opposition, took a strong position against the proposal to apply the legisla- 


1 Cmd. 5728. 

2 See editorial comment, “The Neutrality of Eire’, this JourNaL, Vol. 34 (1940), pp- 
125-127. 

For a statement on the Irish Labor Party’s endorsement early in the war of the neutrality 
policy, see the Dublin Evening Mail for April 16, 1940. 

3A. B. Keith, “The War and the Constitution,’ Modern Law Review, Vol. IV, pp. 1, 
16-17 (July, 1940). On the number of Irish young men in England and Scotland affected 
by the legislation, see the Manchester Guardian Weekly, March 15, 1940, 209. 

4 Isaacson v. Durant, 17 Q. B. D. 54 (1886). An exception would be a case where claim to 
allegiance has been relinquished by treaty. 
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tion in Ulster. The Prime Minister in Belfast denied Mr. de Valera’s claim 
to speak in the name of the people of Northern Ireland. Mr. Churchill 
finally stated in the House of Commons on May 27, 1941, that, ‘‘We have 
made a number of inquiries in various directions, with the result that we 
have come to the conclusion that at the present time, although there can be 
no dispute about our rights or about the merits, it would be more trouble 
than it is worth to enforce such a policy.” * The outcome is said to have 
been noted with satisfaction in Hire as indicating a first step to the process 
of transferring Northern Ireland to the control of Fire.® 

In the meantime, the government at Dublin sought to discharge the ordi- 
nary obligations of a neutral. British aviators who had made forced land- 
ings in Southern Ireland were interned, and some R.A.F. men who escaped 
from internment were retaken.” Replying to a question in the Dail on 
April 30, 1940, Mr. de Valera expressed his belief that reports of unfriendly 
references to Ireland in German broadcasts were unfounded. When, 
early in 1941, bombs were dropped on Dublin, the Department of External 
Affairs found upon investigation that the bombs were of German origin. 
After the Irish chargé d’affaires at Berlin had been instructed to make ener- 
getic protests and to ask assurance that there would be no recurrence, the 
German Government seems to have admitted some bombings, but denied 
others. Some six months later, when bombs were again dropped, the 
German Government apparently admitted liability and said that it would 
make full reparation.!° 

With the defeat of France, and greater submarine activity in the Atlantic, 
British need for facilities at Berehaven, Cobh (Queenstown) and Lough 
Swilly became more acute. Explaining his fear that, if the British were 
given naval bases in Kire the Germans would bomb Dublin, Cork and other 
Irish cities, Mr. de Valera declared in November, 1940, that the British 
could not have the use of the ports for naval bases under any conditions. 
He vigorously denied that Nazi submarines were being allowed to fuel or 
provision in the ports. About the same time, in the Canadian House of 
Commons, the Conservative Leader, Mr. Hanson, advocated a personal 
appeal to Mr. de Valera for lease of the ports to Canada. He further 
suggested that support of the United States be sought in the matter.” 


* Parl. Deb., 5th Series, Vol. 371, p. 1718. 

SA. B. Keith, loc. cit. 

" Manchester Guardian Weekly, Oct. 4, 1940, p. 236; Jan. 24, 1941, p. 61. 

* Dublin Evening Mail, April 30, 1940. Twenty-one months later, when the Irish Re- 
publican Army was accused in the Dail, on Jan. 28, 1942, of collaborating with German 
agents dropped in Eire by parachute, Mr. de Valera said that if proof could be obtained 
the charge would be one of high treason. Manchester Guardian Weekly, Jan. 30, 1942, p. 68. 

* Manchester Guardian Weekly, Jan. 10, 1941, p. 25. 

” Ibid., June 27, 1941, p. 450. 

" Ibid., Nov. 15, 1940, p. 349; Nov. 22, 1940, p. 375. See, in this connection, the Toronto 
Daily Star, Nov. 20, 1940, at p. 19. 
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In May of 1941, Mr. Brennan, Minister from Eire at Washington, said 
with reference to discussions concerning the purchase by his country of 
food ships in the United States, that American officials had not raised in 
this connection the question of the possible British use of naval bases in 
Southern Ireland.” 

Soon after the United States became a belligerent, a new situation de- 
veloped. The landing of the first American expeditionary forces in North- 
ern Ireland occurred in January of 1942. Mr. de Valera was reported as 
saying, on the day after this event, that ‘‘no matter what troops occupy the 
Six Counties the Irish people’s claim for the union of the national territory 
and for supreme jurisdiction over it will remain unabated. The maintenance 
of the partition of Ireland is as indefensible as aggression against all nations 
which it is the avowed purpose of Great Britain and of the United States in 
this war to bring to an end.’”’ In Belfast, Prime Minister Andrews an- 
nounced that Northern Ireland would stand on “‘the constitutional position 
as it exists,’”’ that American troops were “‘doubly welcomed” in the territory, 
and that the people of Northern Ireland were proud to be associated with 
them in the war.“ The absence of complete unity in Southern Ireland on 
the matter is suggested by the course of James Dillon, Deputy Leader of 
William Cosgrave’s Opposition Party. He had earlier opposed the neu- 
trality policy, although without the support of his party leader.“ On 
February 10 Mr. Dillon, in a speech at an annual convention of the Fine 
Gael, sought to show the common cause which Ireland has with the United 
States. This led to the acceptance of his resignation as Deputy Opposition 
Leader, the party being committed to the neutrality policy." 

“‘ Anxious and grave, but not hostile,” were the terms in which the attitude 
of the Dublin government toward the presence of United States troops in 
Ulster was described in a broadcast.'* It is hardly possible to evaluate this 
attitude in terms of law merely. It would seem to be elemental that one 
state has the right to send its troops to the territory of another with which 
it is allied or associated in a war. With disputed legal claims to jurisdiction 
over territory within the British Commonwealth of Nations the United 
States is unlikely to concern itself, unless such matters should seriously 
interfere with the winning of the war.’ At the same time, as a matter of 


12 Manchester Guardian Weekly, May 23, 1941, p. 370. 

8 Ibid., Jan. 30, 1942, p. 68. 

4 Thid., July 25, 1941, p. 49. 

16 The Times (London), Feb. 11, 1942, p. 2; New York Times, Feb. 20, 1942, p. 5. 

16 W. T. Arms in New York Times, Feb. 8, 1942, IX, p. 12 (reporting a relay by the B.B.C. 
from Dublin). 

17 An English observer has tried to draw an analogy between the situation as to Ireland 
and that in India, in the sense that the form of freedom or self-government in one section 
of the latter country might be quite unacceptable to other sections. Norman Angell, in 
New York Times, March 1, 1942, E, 6. 


ger 
m 
ties 
ber 
the 


EDITORIAL COMMENT 291 


general policy rather than mere application of law, the American people 
must be aware of the importance of respecting the aspirations and sensibili- 
ties of each group in a collectivity of free peoples, all of whom will ultimately 


benefit by the democracies’ vindication of the very principle of legality in 
the world. 


RoBeErtT R. WILSON 


q 


CURRENT NOTES 
NOTICE REGARDING THE ANNUAL MEETING OF THE SOCIETY 


After a great deal of work involving much correspondence and many con- 
ferences with members of the Executive Council and other members of the 
Society, the Committee on Annual Meeting has felt obliged to limit the 
Thirty-Sixth Annual Meeting of the Society to a business meeting in Wash- 
ington on Saturday morning, April 25, 1942, to be followed by a luncheon 
at the close of the meeting. This means that no formal program for public 
discussion will be offered and the usual banquet on Saturday evening will 
not be held. It is expected that Secretary of State Cordell Hull, the Presi- 
dent of the Society, will preside at the session on Saturday morning. After 
the necessary business is transacted, the members present will have the 
opportunity to discuss any matters pertinent to the occasion. 

The luncheon will be held jointly with the Section of International and 
Comparative Law of the American Bar Association. There are a number of 
members who belong to both organizations. Mr. Frederic R. Coudert, 
of the New York Bar, will preside at the luncheon. The Honorable Francis 
Biddle, Attorney General of the United States, has accepted an invitation 
to speak at the luncheon and indicate what the international lawyers might 
be doing at the present time. Other speakers will be Dr. Philip C. Jessup, 
of Columbia University, New York City, and Honorable Evan E. Young, for 
many years in the American diplomatic service with a wide experience. 

The Executive Council and the Board of Editors of the JourNnat will 
hold their meetings in Washington on the afternoon of the day preceding 
the meeting of the Society. The Executive Council will also meet on Satur- 
day afternoon following the luncheon. 

A number of factors have entered into the decision of the Committee 
on Annual Meeting to limit the Society’s meeting this year to a minimum. 
Difficulties of transportation under war conditions and crowding of hotel 
accommodations in Washington were of less importance in reaching the final 
decision than the increasing gravity of the international situation which has 
made apparent a public distaste for talk and a demand for action which 
renders objective discussion practically impossible. The last-mentioned 
consideration seriously hampered the efforts of the Committee to obtain 
the desired speakers on subjects which were deemed essential to the success 
of a public meeting of the Society at this critical period in world affairs. 

Georce A. Fincu, Secretary 


“ AUSTRO-HUNGARIANS” 


International lawyers have been surprised lately to find the expression 
“ Austro-Hungarians” and “ Austrian-Hungarians” appearing in several 
announcements of the Department of Justice since January 26, 1942. They 
recall that up to 1867 only Austrian citizenship existed. After that date, 
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when Austria and Hungary formed two separate states linked merely by a 
common sovereign and in certain matters of foreign representation and war, 
citizens of the Empire had either Austrian or Hungarian citizenship, never 
an Austro-Hungarian.! International lawyers may also have remembered 
the amusing error in the annex to Article 203 of the Treaty of St. Germain, 
where an ‘‘Austro-Hungarian Law of December 30, 1907, Imperial Law 
Collection Number 278” is quoted. Such a law never existed and never 
could have existed. 

Is the use of the expression “‘ Austro-Hungarian” by the Department of 
Justice a similar mistake? No! If we should examine it precisely, we 
would find that it speaks only of ‘‘persons who registered as Austro-Hun- 
garians”’ under the Alien Registration Act of 1940. Further examination 
would show that a number of persons—and it seems quite a considerable 
number—were allowed to use this expression as designation of their national- 
ity. As originally used by the Department of Justice, this designation was 
only an abbreviated expression referring to people who “‘immediately prior 
to the abdication of Emperor Karl were subjects of that sovereign” (in other 
words, citizens of Austria or of Hungary) ‘‘ who have acquired no subsequent 
nationality by any individual act of theirs,’’ and who also registered as Austro- 
Hungarians or Austrian-Hungarians. 

Of course the Treaty of St. Germain tried to assure every “‘former subject 
of Emperor Karl”’ of citizenship in the new states of Austria or Hungary, 
or in one of the other successor states. However, these endeavors were so 
hindered by various laws and decrees and some illegal practices of the author- 
ities of different states that 15 years later there were in Europe amongst the 
100,000 persons without any recognized nationality more than half of the 
“former subjects of Emperor Karl.’’ The League of Nations dealt exten- 
sively and repeatedly with the terrible legal and economic results of their 
uncertain status, but without much practical result.? 

The interpretation of the Department of Justice, which allowed ‘former 
subjects of Emperor Karl’’ to register as Austro-Hungarians covered, also, 
those who were living outside the territory of the Austro-Hungarian Empire 
at the moment of his abdication and refused to adopt the citizenship of any 
of the successor states. This is strong corroboration of the theory that 
citizens living abroad do not acquire the citizenship of another state which 
occupies their homeland without an ‘‘individual act of theirs.’”’? The 
theory is sustained even in the case of an agreement by treaty between the 
states concerned. It emphasizes the importance of individual declarations, 


'The natives of Bosnia and Herzegovina after the occupation by Austria-Hungary in 
1878 could be called denizens, and after the annexation in 1908 citizens of that state, but 
have all now acquired Yugoslav nationality. 

* Especially in the Report of the Nansen Committee for the year ended June 30, 1935. 

*See authorities quoted in Hofmannsthal-Berger, Juridical Position of Citizens of Occupied 
Countries, note 10. 
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and shows also the error in the attitude of the authorities of various coun- 
tries who compelled Austrians to register as Germans, ‘‘ because Austria no 
longer exists’ —even those Austrians who were not on Austrian soil at the 
moment of the occupation. The attitude of the Department of Justice thus 
makes a valuable contribution to the development of international law. 

E. von HOFMANNSTHAL 


INTERNATIONAL LAW CONCERNING ACCIDENTS TO WAR PRISONERS EMPLOYED 
IN PRIVATE ENTERPRISES 


In the course of the 19th century, the unhappy fate of wounded and sick 
combatants finally succeeded in arousing public opinion. Thanks to the 
unselfish initiative of two citizens of Switzerland, Gustave Moynier and 
Henri Dunant, who had lived through the battles of Magenta and Solferino, 
the Geneva Convention creating the International Red Cross was signed on 
August 22, 1864.1 Inter Arma Caritas. The idea of humanizing the con- 
duct of war was also a factor in the drafting of the International Convention 
of St. Petersburg of November 29, 1868, forbidding the use of certain types 
of projectiles in time of war.* These were, however, only first steps in the 
establishment of universal laws and rules of warfare, and the publication of 
the exchange of letters between Field Marshal von Moltke and the famous 
internationalist Bluntschli—letters which subsequently achieved world-wide 
fame—proved clearly that the military did not hold with the movement of 
the times towards the formulation of the international law of warfare. 
Therefore it was not until convocation of the Conferences of The Hague of 
1899 and 1907 that further progress was realized, namely, the conventions on 
“The laws and customs of war on land.” 

Among the many questions raised at the Hague Conference of 1907, one 
of the most important on which agreement seemed possible was that of the 
treatment of prisoners of war. Indeed, all belligerents have an equal 
interest in easing the-fate of men who cannot return to the front but who, 
once peace is signed, can again become useful citizens of their countries. 
The dominant principle of the Hague Convention Concerning Prisoners of 
War? is that the detaining Power assumes responsibility for their humane 
treatment and respect for their persons and honor. The convention also 
stipulates that, although enemies, prisoners of war retain their civil rights. 
According to the terms of Articles VI and XVII of the Hague Convention, 
the detaining Power may employ as laborers prisoners of war other than offi- 
cers, according to their rank and ability. The daily hours of work should not 
be excessive and the work shall have no direct connection with the opera- 


1 Geneva Convention concerning the Condition of the Sick and Wounded of Armies in the 
Field. See this Journau, Supp., Vol. 1 (1907), p. 92. 

2See Martens, Nouveau Recueil Général des Traités, Vol. XVIII, p. 612; this JouRNaL, 
Supp., ibid., p. 95. 

See J. B. Scott, The Hague Conventions and Declarations of 1899 and 1907, New York, 
1918. 
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tions of the war. Prisoners may be authorized to work for the government, 
for private persons or for their own gain. Work executed for the military 
authorities is to be paid for according to the schedules in force for the soldiers 
of the national army performing the same labor or, if there is no such sched- 
ule, then at rates commensurate with the work performed. When the work 
is performed for the benefit of other public departments or for private enter- 
prises, the conditions of labor are to be regulated in agreement with the mili- 
tary authorities. Wages earned by prisoners shall be utilized to mitigate 
their situation, the surplus being credited to them upon their repatriation 
after deducting the cost of maintenance. 

After the outbreak of hostilities in 1914 the ‘competent French and Ger- 
man services” sought to utilize manual labor furnished by prisoners and 
ordered their classification according to occupation. Thus, in France, Ger- 
man prisoners were employed in various enterprises of a public character: 
(1) in unloading of freighters in ports; (2) factory work directly or exclusively 
for the Ministry of War; (3) farming: threshing and tilling; (4) work in indus- 
tries supplying the country as a whole: mines, lumber; (5) public works: 
roadbuilding, railroads; (6) works of a public character constructed by pri- 
vate persons. 

It is true that the Hague Convention assured a wage to prisoners but, 
owing to the fact that at the time of its drafting social legislation was in its 
infancy, it contained serious flaws. Thus there was no provision for the lia- 
bility of the employer in case of industrial accidents nor was there any 
provision for compensation of prisoners thus injured. But despite its defi- 
ciencies, the existence of the Hague Convention made it possible to bring up 
this question among the belligerents during the War of 1914-1918. Nego- 
tiations between the French and German Governments culminated in the 
agreement of 1915, whereby the two governments agreed to record the 
accidents which might occur to French and German prisoners during their 
internment. In compliance with this agreement the following instructions 
were issued by the Ministry of War, Ministry of Labor and Ministry of 
Social Security in France: 

In case of accidents at work investigation must immediately follow. 

In mines the report is to be submitted jointly by the mine engineer, 

the social security representatives in the mines, and the local authorities. 

In other instances the local authorities are to open the necessary in- 

quiries in accordance with Article 12 of the Law of April 9, 1898, con- 
cerning Industrial Accidents. 

The practical importance of this decree is obvious for, on the one hand, 

according to the legislation then in force, prisoners of war could not avail 

* Révue de Droit International Privé, 1915/16, p. 698. See the Circular of the Minister of 
War, dated July 30, 1916. 

* Révue de Droit International Privé, ibid., p. 697. See the Circular of the Minister of Jus- 


tice to the District Attorneys of France, dated Sept. 30, 1916, Bulletin de V’Office de V’ Informa- 
tion No. 103, pp. 1712/3. 
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themselves of the Law of April 9, 1898; on the other hand, according to 
Article 8 of the rules under which public works were generally constructed, 
the employer did not assume liability except in the case of gross negligence. 
Even without deciding on the principle of liability on the part of the detaining 
Power, this agreement enabled prisoners to establish official evidence of an 
accident arising during their detention for the purpose of later claiming an 
allowance or pension to which they might be entitled under their own national 
legislation. 

Following this agreement of 1915, the French Government decided that 
French prisoners, victims of industrial accidents during their captivity, would 
be considered as having the status of wounded combatants and would be 
entitled on their return to benefit under provisions relative to army pensions 
for wounded soldiers. In Germany a similar law was enacted in 1917 which 
also assured German prisoners, victims of accidents during their internment, 
of the right to compensation.’ It is clear that this legislation was only a 
beginning in an attempt to protect prisoners. Switzerland again deserves 
credit for having solved the problem in a more satisfactory manner. As is 
well known, the Swiss Government interned considerable numbers of bellig- 
erent soldiers during the World War and found it necessary to organize work 
for them. We see from the instructions dated March 3, 1918, issued by 
Surgeon General Hauser, that the provisions of the Federal Law concerning 
the liability of manufacturers were applicable to the internees inasmuch as 
the establishments which employed them were themselves liable. The in- 
ternees, victims of accidents, who were employed in enterprises not subject 
to Federal legislation concerning liability were to be considered and to be 
treated as soldiers wounded in action. 

This was the situation at the end of the World War. After the Peace 
Conference the complaints which were raised during the war continued to 
oceupy public attention, and in 1929, upon the invitation of Switzerland, 
representatives of 47 nations met in Geneva to draft a new code relative to 
the treatment of prisoners of war. This convention, signed July 27, 1929, 
entered into force June 19, 1931.7 It recognized the right of the detaining 
Power to utilize as workers prisoners of war other than officers and persons 
of equivalent status. On the other hand, prisoners of war were entitled to 
benefit under the Workmen’s Compensation Laws of the detaining Power.’ 
As regards prisoners of war to whom this legislation could not be applied by 
reason of the lack of uniformity of social legislation in the various countries 
which signed the Geneva Convention, such countries undertook to recom- 


6 Law of Aug. 15, 1917 (Gesetz tiber Fiirsorge fiir Kriegsgefangene), Reichsgesetzblatt, 1917, 
p. 725. 

6a Almanach des internés Frangais, Berne, 1919, pp. 125-6. 

7 Actes de la Conférence diplomatique de Geneve, Geneva, 1930, p. 681; Hudson, International 
Legislation, Vol. V, p. 20, Washington, 1936. 

8 Art. 27 ibid. 
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mend to their legislature all proper measures for the equitable compensation 
of the victims.® In addition, the detaining Power assumes responsibility for 
the maintenance, care, treatment and payment of wages of prisoners of war 
working for private enterprises. Hours of work should not be excessive 
and should not exceed those established for civilians in the same localities 
employed on the same work.?® 

In compliance with the Geneva Convention of 1929, the German Govern- 
ment published the following communiqué in September, 1940, on behalf of 
1,500,000 French prisoners: 


Prisoners of war interned in German camps are employed in con- 
formity with international law as adopted by the Convention of July 27, 
1929, Concerning the Treatment of Prisoners of War. According to this 
Convention, prisoners of war, with the exception of officers and in cer- 
tain cases noncommissioned officers, may be employed for certain work. 
These occupations, however, must not be connected in any way with 
war operations. Therefore, it is not required of prisoners of war in 
Germany to work in the transportation of arms, munitions or matériel 
destined for the armed forces. 

Conditions of work for prisoners of war have been drawn up by the 
High Command of the German Army in accord with the Ministry of 
Labor. Allotment of prisoners of war is delegated to the Ministry of 
Labor and this Ministry establishes rules for the work to be done. The 
welfare services of the Ministry must examine the prisoners to deter- 
mine whether they are able to execute the work assigned to them. 
Naturally any employer who wishes to employ prisoners must pay for 
the labor according to rates determined by the Ministry of Labor. 
In case of accidents occurring at work, prisoners of war are entitled 
to compensation under the German Workmen’s Compensation Act." 


In accordance with the Geneva Convention of 1929, signed and ratified by 
Australia, Belgium, Brazil, Canada, Chile, Denmark, Egypt, France, Ger- 
many, Great Britain, Greece, India, Iraq, Italy, Latvia, Mexico, The Neth- 
erlands, New Zealand, Norway, Poland, Portugal, Rumania, South Africa, 
Spain, Sweden, Switzerland, Turkey, the United States and Yugoslavia, in 
case of industrial accidents, liability is assumed directly by the detaining 
Power. Of the great Powers now at war, Russia, China and Japan did not 
adhere to the Geneva Convention, but they are, however, still bound by the 
Hague Convention of July 29, 1899, and October 18, 1907, to which they are 
signatories. 2 

Since the outbreak of war with Japan in the Pacific, the State Department 
has notified the Tokyo Government through the good offices of Switzerland 
that the United States will adhere to the provisions of the Geneva Conven- 

* See the statements of the Swiss delegate, Colonel de la Harpe, Actes diplomatiques de la 
Conférence de Geneve, 1930, p. 478. 

10 Arts. 28-30, ibid. 

See La Petite Girdonde, Oct. 7, 1940; Neue Ziiricher Zeitung, May 28, 1941. 

China adhered to the Convention of July 29, 1899, on June 12, 1907; Russia, on Nov. 
27, 1909; and Japan on Dee. 13, 1911, ratified the Convention of Oct. 18, 1907. 
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tion Concerning the Treatment of Prisoners of War and hopes that Japan 
will reciprocate."* In addition, the State Department declared itself willing 
to apply the Geneva Convention of 1929 not only to prisoners of war but, 
as far as possible, to civilian enemy aliens interned in the United States, 
although the convention does not refer to civilians. 

Curt H. RosENBERG 


13 See letter addressed by the State Department to Dr. Darius Davis, New York Times, 
Dec. 27, 1941. 
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CHRONICLE OF INTERNATIONAL EVENTS 


For THE Periop NovEMBER 15, 1941-Fresruary 15, 1942 


(Including earlier events not previously noted) 


WITH REFERENCES 


Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary papers; 
Cong. Rec., Congressional Record; D. S. B., Department of State Bulletin (replacing Treaty 
Information Bulletin and Press Releases); Ex. Agr. Ser., U.S. Executive Agreement Series; 
G. B. T. S., Great Britain Treaty Series; 7. L. O. B., International Labor Office Bulletin; 
L. N. M.S., League of Nations Monthly Summary; L. N. O. J., League of Nations Official 
Journal; L. N. 7. S., League of Nations Treaty Series; P. A.U., Pan American Union Bul- 
letin; U. S. T. S., U. S. Treaty Series. 


September 3, 1939—January 31, 1942 


War Decrarations. List covering the period from Sept. 3, 1939, was issued by 
the Department of State. D.S. B., Dec. 20, 1941, pp. 551-561. Action taken by 
American Republics: D. S. B., Dec. 13, 20, 27, 1941, pp. 485-504, 545-551, 583- 
584; Jan. 31, Feb. 7, 1942, pp. 89-91, 143-145. 


September, 1941 

15-24 Pan American Hianway Conaress. Convened at Mexico City, concurrently with 
the second Inter-American Travel Congress. N. Y. Times, Sept. 16, 1941, p. 12. 
Delegates: D. S. B., Sept. 6, 1941, p. 183. 


30 Hart1—Unirep Srates. Signed supplementary financial agreement at Port-au- 
Prince. French and English texts: Ex. Agr. Ser. No. 224. 


November, 1941 


4/December Texts of notes from Yugoslav 
Minister at Washington to the Secretary of State, protesting Bulgarian dismem- 
berment of Yugoslavia, and Mr. Welles’ reply: D. S. B., Dec. 13, 1941, pp. 510-511. 


15-27 INTELLECTUAL CoéreRATION. The American Conference of National Committees 
on Intellectual Coéperation met at Havana with all American Republics repre- 
sented except Paraguay. N.Y. Times, Nov. 16, 1941, p.5. Approved resolution 
for assistance to war prisoners and refugees. N. Y. Times, Nov. 19, 1941, p. 7. 
Adopted resolution for the establishment of an intellectual institute in some 
American country for the duration of the war. Recommended the obligatory teach- 
ing of the Spanish, English, French and Portuguese languages in schools. WN. Y. 
Times, Nov. 20, 1941, p. 12. 25 of the group present signed a declaration on Nov. 
25 for the protection of democracy. N. Y. Times, Nov. 26, 1941, p. 10. 


17-December 8 JapaAN—UnitTep States. Conferences opened Nov. 17 between Secretary 
Hull and the Japanese special envoy Kurusu. WN. Y. Times, Nov. 18, 1941, p. 1. 
On Nov. 26 Mr. Hull handed a document to Mr. Kurusu reiterating United States 
refusal to recognize Japanese conquests in China. N. Y. Times, Nov. 27, 1941, p. 
1. President Roosevelt sent message to Emperor of Japan on Dec. 6 to which the 
Japanese Government replied Dec. 7. Texts: D. S. B., Dec. 13, 1941, pp. 461- 
470; N. Y. Times, Dec. 6 and 8, 1941, pp. land3,and10. Japan declared war Dec. 
7. N. Y. Times, Dec. 8, 1941, p. 1. The United States declared war Dec. 8. 
Text: Cong. Record (daily), Dec. 8, 1941, p. 9750; D. S. B., Dec. 13, 1941, p. 475. 
See also this JourNat, Supp., Vol. 36 (Jan. 1942), pp. 22-55. 
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Fintanp—Soviet Russia. A Russian communiqué denied the Finnish claim of 
being at war with Russia in self-defense. Excerpts: N. Y. Times, Nov. 19, 1941, 
p. 4. 


France (Vichy)—Irag. Diplomatic relations severed by Iraq. London Times, 
Nov. 19, 1941, p. 3; B. J. N., Nov. 29, 1941, p. 1937. 


GrermaNny—UniTep States. The cruiser Omaha was disclosed as the captor of the 
German freighter Odenwald, disguised as the Willmoto of Philadelphia, and taken 
into custody on Nov. 6. A libel suit was entered against the ship’s cargo and 
freight on behalf of the crew of the Omaha. N.Y. Times, Nov. 19, 1941, p.3. See 
this JoURNAL, Vol. 36 (Jan. 1942), p. 96. 


18 Iraq—Japan. Diplomatic relations severed by Iraq. N. Y. Times, Nov. 19, 1941, 
p. 10. 


19-February 10, 1942 Merxico—Unitep States. Signed agreements at Washington on 
Nov. 19 and Dec. 19 concerning expropriation of oil properties; claims, stabiliza- 
tion of the peso and dollar; purchase of Mexican silver, etc. Texts: Cong. Record 
(daily), Jan. 29, 1942, pp. 860-861; D. S. B., Nov. 21, 1941, pp. 401-403. Presi- 
dent Avila Camacho signed decrees on Jan. 7 approving the agreements regarding 
claims and expropriation of oil properties. The claims agreement was ratified 
Feb. 10 by President Roosevelt. D.S. B., Feb. 14 and 21, 1942, pp. 159 and 178. 


France (Vichy)—Untrep States. Secretary Hull announced that ‘‘ American pol- 
icy toward France is being reviewed, and all plans for economic assistance to 
French North Africa are suspended.” D.&. B., Nov. 22, 1941, p. 407; N. Y. Times, 
Nov. 21, 1941, p. 1. 


ARGENTINA—Braziu. Signed treaty at Buenos Aires granting reciprocal free entry 
to goods produced by new industries. N.Y. Times, Nov. 22, 1941, p.10. Text of 


treaty and protocol: Argentine News (Buenos Aires), Dec. 1, 1941, pp. 2-4. 


Cotomp1a—Urvavay. Signed convention of conciliation and arbitration at 
Montevideo. D.S. B., Dec. 13, 1941, p. 523. 


IcELAND—UntrTep Srarses. Signed lend-lease agreement at Washington. N. Y. 
Times, Nov. 22, 1941, p. 1. 


InTER-AMERICAN JEWISH CONFERENCE. First conference convened at Baltimore 
with delegates from 18 Central and South American countries and Canada. Sum- 
ner Welles pledged aid of the United States to refugees. N.Y. Times, Nov. 24, 
1941, p. 5. 

France (Free)—Unirep States. Free French headquarters in New York announced 
extension of lend-lease aid from the United States. N. Y. Times, Nov. 25, 1941, 

NETHERLANDS (in exile)—Unirep States. The United States announced that, by 
arrangement with the Government of The Netherlands, the United States would 
send troops to protect the bauxite mines in Surinam (Dutch Guiana). D. S. B. 
Nov. 29, 1941, p. 425; N. Y. Times, Nov. 25, 1941, p. 1; London Times, Nov. 25, 
1941, p. 4. 


Anti-Communist Pact. Representatives of ten nations at Berlin signed protocol 
to the pact of Nov. 25, 1936, providing (1) for 5-year renewal of the pact by the 
original signers, (2) that countries invited to join should notify Germany of their 
intentions, and (3) that signers should notify each other in due time, prior to the 
expiration date concerning the further character of their codéperation. Text of 
protocol: N. Y. Times, Nov. 26, 1941, p. 12. The Nanking Government of Chins 
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telegraphed its adherence. B. J. N., Dec. 13, 1941, p. 1978. List of countries 
represented: London Times, Nov. 26, 1941, p. 3. 


LEBANON. In the name of Free France, Gen. Catroux at Beirut read a charter de- 
claring the Lebanon to be an independent sovereign state. London Times, 
Nov. 28, 1941, p. 3. President Naccash promised loyal Lebanese collaboration 
with the Allies. B. J. N., Dec. 13, 1941, p. 1993. 


Puiate River Countries. Argentina, Brazil, Paraguay, Uruguay, together with 
Bolivia and Chile, agreed on uniform immigration requirements. N. Y. Times, 
Nov. 27, 1941, p. 8. 


Canapa—UNITED Sratss. President Roosevelt approved the agreement, reached 
by exchange of notes of Oct. 24 and 27 last, regarding diversion of additional waters 
of the Niagara River for power purposes. Texts of notes: Cong. Record (daily), 
Nov. 27, 1941, pp. 9427-9428; Canada Treaty Ser. 1941, No. 15; Ex. Agr. Ser. No. 
223. 


FINLAND—SovieT Russia. Finnish Parliament passed a bill re-incorporating terri- 
tory within Finland’s former borders and acquired in the current war with Soviet 
Russia. N. Y. Times, Nov. 30, 1941, p. 35. 


Iraty—Untrep States. Italian decree required United States nationals to declare 
property owned in Italy, or from which an income is derived. N. Y. Times, 
Nov. 30, 1941, p. 24. 


December, 1941 


2 DenMARK—GREAT Britain. Danish Minister in London announced he had broken 
off relations with his own government because of Denmark’s adherence to the 
Anti-Comintern pact, but would maintain ‘‘a free Denmark’s diplomatic relations 
with Great Britain.” N.Y. Times, Dec. 3, 1941, p. 8. 


TurkKEry—UniTep Srates. President Roosevelt ordered lease-lend aid to Turkey. 
N. Y. Times, Dec. 4, 1941, p. 1. 


3-February 7, 1942 Buackxuist. Supplements Nos. 4-7 and Revision I were issued by 
Secretary of State Hull. D.S. B., Dec. 6, 13, 27, 1941, pp. 452, 520-521, 590; Jan. 
17, Feb. 14, 1942, pp. 67, 154. 


GreEaT BritraAin—TRANSJORDANIA. Agreement, supplementary to the 1928 agree- 
ment, was published as a White Paper. It provides for maintenance in Trans- 
jordania of British armed forces, etc. B. J. N., Dec. 13, 1941, p. 1984. 


Po.anp (in exile)—Soviet Russia. Signed a declaration of friendship and mutual 
aid. Text: N. Y. Times, Dec. 6, 1941, p. 7. 


Bourvia—Unirep States. Signed lease-lend agreement at Washington. Y. 
Times, Dec. 7, 1941, p. 47; B. I. N., Dec. 13, 1941, p. 1996. 


Ecvapor. Ecuador announced cancellation of commercial treaties with Germany, 
Italy, Belgium, The Netherlands and France. N. Y. Times, Dec. 7, 1941, p. 7. 


Fintanp—Great Britain. The Finnish Foreign Office made public a note which 
stated the war is being waged solely for safeguarding Finland. Text: N.Y. Times, 
Dec. 8, 1941, p. 20. 


Fintanp—Unirep Srares. Finnish ships in United States ports were seized. 
N. Y. Times, Dec. 7, 1941, p. 1. 
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INTER-AMERICAN FrnanctaL & Economic Apvisory ComMITrEE. Announced 
organization of a commission on maritime affairs to advise on allotting refugee 
merchant ships for use on inter-American routes. N.Y. Times, Dec. 7, 1941, p. 33. 
Personnel from 7 countries: P. A. U., March, 1942, p. 167. 


FINLAND—Norway. The Norwegian Government in London broke off diplomatic 
relations with Finland. B. J. N., Dec. 13, 1941, p. 1991. 


7-13 Crepits, Freezinc or. On Dec. 7 United States froze Japanese credits. N. Y. 
Times, Dec. 8, 1941, p. 7. On Dec. 9 Brazil, Peru and Uruguay froze Japanese 
credits. N. Y. Times, Dec. 9, 1941, p. 13. Thai credits were frozen by the 
United States on Dec. 9. N.Y. Times, Dec. 10, 1941, p. 6. Uruguay and Vene- 
zuela froze Axis funds Dec. 10. N. Y. Times, Dec. 18, 1941, p. 7. Colombia and 
Bolivia froze Axis funds Dec. 11. N.Y. Times, Dec. 12, 1941, p.9. Panama froze 
Axis credits Dec. 18. N.Y. Times, Dec. 14, 1941, p. 55. 


7-29 So.mparity oF THE AMERICAN Repustics. Action taken by the various republics: 
D. 8S. B., Dec. 13 and 20, 1941, pp. 485-504, 545-551. 


7/8/January 14,1942 A.ien Enemies. On Dec. 7 and 8 President Roosevelt signed proc- 
lamations Nos. 2525, 2526 and 2527, designating enemy aliens. D.S. B., Dec. 13, 
1941, p. 520. Texts: Federal Register, Dec. 10, 1941, pp. 6321, 6323, 6324. Proc- 
lamation No. 2537 was signed Jan. 14. D. S. B., Jan. 17, 1942, pp. 66-67. 


Cotomspia—Japan. Diplomatic relations severed by Colombia. D. S. B., Dec. 13, 
1941, pp. 489-490. 


Ecypt—Japan. Relations severed by Egypt. N. Y. Times, Dec. 9, 1941, p. 18. 


Japan—Mexico. Diplomatic relations severed by Mexico. D. S. B., Dec. 20, 
1941, p. 551. 


JaPAN—PoLanp (in exile). Relations broken off by Poland. N. Y. Times, Dec. 9, 
1941, p. 18. 


ARGENTINA—UnITEpD Srates. Argentina granted use of its port facilities to the 
United States. N. Y. Times, Dec. 9, 1941, p. 22. 


Wortp War. Rulers of various anti-Axis countries exchanged pledges of aid. 
Texts: N. Y. Times, Dec. 13, 1941, p. 6; D. S. B., Dec. 13, 1941, pp. 507-510, 
511-512. 


Eeypt—Honeary. Diplomatic relations broken off by Egypt. N. Y. Times, 
Dec. 16, 1941, p. 16. 


Ecypt—Rvumania. Diplomatic relations broken off by Egypt. N. Y. Times, 
Dec. 16, 1941, p. 16. 


Frencu Inpo-Caina—Japan. The Vichy Government announced conclusion of a 
treaty regarding Indo-Chinese defense. N.Y. Times, Dec. 11, 1941, p. 7. 


JAPAN—THAILAND. State of war proclaimed by Thailand on Dee. 11, as of Dec. 10. 
B. I. N., Dec. 27, 1941, p. 2036. 


Axis Powers (2)—Japan. Signed four-part joint declaration agreeing that each 
country would make no separate peace. Text of declaration: N. Y. Times, Dec. 
12, 1941, p. 4. 


Axis Powers (3)—Mexico. Diplomatic relations severed by Mexico. N. Y. 
Times, Dec. 12, 1941, p. 9; D. S. B., Jan. 31, 1942, p. 91. 
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11 GrermMaNy—UnitTep Starrs. Text of German declaration of war: N. Y. Times, 
Dec. 12, 1941, p. 5; D. S. B., Dec. 13, 1941, pp. 481-482. Text of S. J. Res. 119 
declaring war on Germany: Cong. Record (daily) Dec. 11, 1941, p. 9904. Text of 
President Roosevelt’s proclamation of a state of war: Cong. Record, ib., pp. 10015- 
10016. See also this Journ, Supp., Vol. 36 (Jan. 1942), pp. 1-3. 


11 Iraty—Mexico. Diplomatic relations severed by Mexico. N. Y. Times, Dec. 12, 
1941, p. 9; D. S. B., Dec. 20, 1941, p. 550. 


11 Iraty—UnirTeEp States. Italy declared war. N. Y. Times, Dec. 12, 1941, p. 1. 
Text of Mussolini’s statement: p.4. Text of S. J. Res. 120 declaring war on Italy: 
Cong. Record (daily), Dec. 11, 1941, p. 9905; Public 332 (77th Cong.); D. S. B., 
Dec. 13, 1941, p. 476. See also this JourNat, Supp., Vol. 36 (Jan. 1942), pp. 2-3. 


11/18 Hunaary—Unitep States. Diplomatic relations severed by Hungary on Dec. 
1l. N.Y. Times, Dec. 12, 1941, p. 5. War was declared Dec. 13 by Hungary. 
D. S. B., Dec. 18, 1941, p. 482. 


12 RuMANIA—UNITED States. Text of Rumanian declaration of war: D. S. B., Dec. 
13, 1941, p. 483. 


12/16 France (Vichy)—Unirep Srares. 14 French ships in United States ports were 
seized Dec. 12 by the United States. N.Y. Times, Dec. 13, 1941, p. 1; D. S. B., 
Dec. 13, 1941, p. 518. The State Department announced Dec. 16 the United 
States will take over the Normandie for which compensation will be made later. 
D. S. B., Dec. 20, 1941, p. 544. 


13 Brazit—Unitep States. Brazilian ports opened to the United States. N. Y. 
Times, Dec, 14, 1941, p. 55. 


13 MAGELLAN Srrait. Lighthouses on and near the coast are being closed and naviga- 
tion forbidden after dark. Chilean pilots will navigate ships between the Atlantic 
and Pacific Oceans. N.Y. Times, Dec. 14, 1941, p. 55. 


13 SwEepEN—UniTeEp States. S.S. Kungsholm of the Swedish-American Line was 
taken over by the United States Government. WN. Y. Times, Dec. 14, 1941, pp. 1, 
43; D. S. B., Dec. 13, 1941, p. 519. 


13 VENEZUELAN Ports. Opened to ships of United States and other American nations 
at war with the Axis Powers. N.Y. Times, Dec. 14, 1941, p. 55. 


13-14 Neutrauity DeciaraTions. France (Vichy), Turkey and Ireland announced their 
neutrality. N.Y. Times, Dec. 14 and 15, 1941, pp. 9 and 3; D. S. B., Dec. 13 and 
20, 1941, pp. 507, 544. 


14 Rumantra—Tourkey. Signed a trade pact at Ankara. N.Y. Times, Dec. 15, 1941, 
p. 8. 


15 Costa Rica—F Rance (Vichy). Costa Rica recalled its Minister to Vichy. N. Y. 
Times, Dec. 16, 1941, p. 9. 


15  Japan—Unirtep Starss. President Roosevelt sent message to Congress reviewing 
Japanese-American relations. Text with annexes: H. Doc. 458 (77th Cong., Ist 
Sess.); this JournaL, Vol. 36 (Jan. and April, 1942), pp. 24-55, 95-150. Text, 
with items 10, 11 and 13 of the annexes to the message: D. S. B., Dec. 20, 1941, 
p. 529-541. Text of message without annexes: N. Y. Times, Dec. 16, 1941, p.-6. 


16 INTERNATIONAL INSTITUTE OF AGRICULTURE. Permanent Commission of the Insti- 
tute opened its winter session at Rome, with representatives from 24 countries, 
among whom were two new members, Croatia and Slovakia. N. Y. Times, Dec. 
17, 1941, p. 3. 
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16 Sparin—UniTep States. United States agents took possession of the Spanish liner 
Isla de Tenerife, for alleged violation of the Trading with the Enemy Act. N. Y. 
Times, Dec. 17, 1941, p. 18. 


18 MaRTINIQUE—UNITED Srates. Reached agreement providing that the neutral 
status of French possessions and naval vessels in the Western Hemisphere shall 
remain unchanged. WN. Y. Times, Dec. 19, 1941, p. 1. 


18 Wortp War. Department of State released a chronology, March 1938 to December 
1941. D.S. B., Dec. 27, 1941, pp. 590-599. 


18-January 23, 1942 Timor. Announcement made in London of occupation of Portu- 
guese Timor by Dutch and Australian forces. N. Y. Times, Dec. 19, 1941, p. 
1. Great Britain notified Portugal that military forces will be withdrawn when 
the menace of Japan has ceased or when Portugal maintains an adequate garrison. 
N.Y. Times, Dec. 21, 1941, p. 15. Extracts from British statement: N. Y. Times, 
Dec. 22, 1941, p.6. The Portuguese Government issued a statement announcing 
the despatch of troops for the defense of the island. London Times, Jan. 24, 1942, 
p. 3. 


19 Axis Powers (2)—Cotomsi1a. Diplomatic relations broken off by Colombia. 
N. Y. Times, Dec. 20, 1941, p. 8; D. S. B., Dec. 20, 1941, p. 547. 


19 GERMANY—SwWEDEN. Signed trade agreement for 1942. N. Y. Times, Dec. 20, 
1941, p. 8. 


21 JaPAN—TuHaILaAND. Signed 10-year treaty of alliance at Bangkok. B. J. N., Dec. 
27, 1941, p. 2041. 


22/26 CuurcuitL, Winston. Arrived in Washington Dec. 22 to confer with President 
Roosevelt. Text of White House statement: N. Y. Times, Dec. 22, 1941, p. 1. 
On Dec. 26 Mr. Churchill addressed a joint session of Congress. Text of address: 
Cong. Record (daily), Dec. 26, 1941, pp. 10386-10388; N. Y. Times, Dec. 27, 1941, 
p. 4. 


BuiGartra—Mexico. Diplomatic relations broken off by Mexico. N. Y. Times, 
Dec. 24, 1941, p. 8. 


Cusa—Unitep Srartes. Signed supplementary trade agreement at Havana. 
N.Y. Times, Dec. 24, 1941, p. 27. Analysis: D. S. B., Dec. 27, 1941, pp. 602-612. 


Hunecary—Mexico. Diplomatic relations severed by Mexico. N. Y. Times, Dec. 
24, 1941, p. 8. 


Mexico—UniTep States. The Mexican Government authorized the United 
States to use Mexican territory, waters and ports. N.Y. Times, Dec. 25, 1941, 
p. 9. 


THAILAND. Thai envoy at Washington announced he would carry on his work 
as Minister, looking to the independence and liberty of his country. N.Y. Times, 
Dec. 25, 1941, p. 9. 


25-February 13, 1942 France (Free)—Unirep Statres. Free French forces seized the 
islands of St. Pierre and Miquelon, off Newfoundland, a move not approved by the 
United States Government, which asked the Canadian Government what steps it 
was prepared to take to restore the status quo. N.Y. Times, Dec. 26, 1941, pp. 1, 
9; London Times, Dec. 27, 1941, p. 3. A plebiscite showed 98% in favor of alli- 
ance with the Free French. WN. Y. Times, Dec. 29, 1941, p. 5; London Times, Dec. 
29, 1941, p. 3. Under Secretary of State Welles told a press conference the coup 
did not violate the Act of Havana. N.Y. Times, Feb. 14, 1942, p. 1. 
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26 Oren City (Manila). General MacArthur proclaimed Manila an open city after the 
evacuation of military and governmental activities. N.Y. Times, Dec. 27, 1941, 
p. 


27 Hungary. Free Hungarians, meeting in London, pledged themselves to the Allied 
cause. B. J. N., Jan. 10, 1942, p. 32. 


28/January 28, 1942 New ZeaLaAND—UNITED States. Walter Nash appointed Minister 
in Washington. N. Y. Times, Dec. 29, 1941, p. 4; B. J. N., Jan. 10, 1942, p. 35. 
Patrick J. Hurley named first United States Minister to New Zealand. JN. Y. 
Times, Jan. 29, 1942, p. 6. 


31 Axis Powers (3)—VENEZUELA. Diplomatic relations severed by Venezuela. 
D. S. B., Jan. 3, 1942, p. 6; London Times, Jan. 2, 1942, p. 3; B. J. N., Jan. 10, 
1942, p. 40. 


January, 1942 


1 GERMANY—POoLAND. German authorities introduced a special Penal Code for Jews 
and Poles for that part of Poland incorporated into the Reich. London Times, 
Jan. 13, 1942, p. 8. 


1-5 Uwnrrep Nations DeciaraTion. Joint declaration was signed at Washington by 
representatives of 26 nations. Text: D. S. B., Jan. 3, 1942, pp. 3-4; Canada Treaty 
Ser. 1942, No. 1; N. Y. Times, Jan. 3, 1942, pp. 1, 4; London Times, Jan. 3, 1942, 
p.4. On Jan. 2 the Danish Minister at Washington adhered to the Declaration in 
the name of Danes in the free world. Inter-Allied Review (New York), Jan. 15, 
1942, p.2. Free French National Committee in London issued statement regard- 
ing conditions under which France might adhere. Text of statement: London 
Times, Jan. 6, 1942, p. 3; N. Y. Times, Jan. 6, 1942, p. 8. The Chairman of the 
Free German movement notified Secretary Hull his movement adhered to the 
Declaration, N. Y. Times, Jan. 6, 1942, p.11. The United States is the deposi- 
tory for possible future adherences. D.S. B., Jan. 10, 1942, p. 44. 


CzECHOSLOVAKIA (in exile)—Unirep Statss. President Roosevelt’s letter to the 
Office of Lend-lease Administrator declared the defense of the Provisional Govern- 
ment of Czechoslovakia is vital to the defense of the United States. D.S. B., 
Jan. 10, 1942, p. 44. : 


Crepits, FREEZING oF. United States froze Philippine credits. N.Y. Times, Jan. 
6, 1942, p. 3. On Jan. 26 Costa Rica froze Axis funds. N. Y. Times, Jan. 27, 
1942, p. 14. 


Brazit—GERMANY. Brazil seized German-controlled Condor airline. N.Y. Times, 
Jan. 7, 1942, p. 10. 


EeyptT—F Rance (Vichy). Diplomatic relations suspended by Egypt. London Times, 
Jan. 7, 1942, p. 3. 


Poutish Maritme Courts. Opened in Middlesex Guild Hall. London Times, 
Jan. 7, 1942, p. 2. 


War Crimzs. Representatives of Poland, Norway, The Netherlands, Belgium, 
Free France, Yugoslavia, Greece, Czechoslovakia and Luxemburg, meeting in 
London, signed a resolution to exact retribution from those perpetrating atrocities 
in occupied countries. Text: N. Y. Times, Jan. 14, 1942, p. 6; Inter-Allied Review 
(New York), Jan. 15, 1942, p. 2: B. I. N., Jan. 24, 1942, pp. 50-51. 


Untrep Statres—Urvevay. Signed lend-lease agreement for military and naval 
supplies. N. Y. Times, Jan. 14, 1942, p. 1. 
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13/30 Prisoners or War. In compliance with the Geneva Convention of 1929, Japan has 


agreed to exchange data on American prisoners and interned persons according 
to an announcement from the American and International Red Cross. N. Y. 
Times, Jan. 31, 1942, p. 3; London Times, Jan. 14, 1942, p. 4; D. S. B., Jan. 31, 
1942, p. 92. 


GREECE (in exile)—YuGos.avia (in exile). Representatives of the governments in 
exile signed agreement in London, providing for close political, economic and 
military coéperation, and outlining a constitution for a future general Balkan union. 
N. Y. Times, Jan. 16, 1942, p. 2. English text: New Europe (New York), Feb. 
1942, pp. 79-80; London Times, Jan. 16, 1942, p. 3. 


ForreIGN MINISTERS OF THE AMERICAN REPUBLICS CONSULTATIVE Third 
meeting opened at Rio de Janeiro on Jan. 15. Text of Under Secretary of State 
Welles’ address: N. Y. Times, Jan. 16, 1942, p. 4; D. S. B., Jan. 17, 1942, pp. 55-63. 
On Jan. 22 a recommendation was adopted for severance of diplomatic relations 
with Axis Powers. N.Y. Times, Jan. 23, 1942, pp. 1,8. Adjourned Jan. 28 with 
all delegates signing the Final Act. N.Y. Times, Jan. 29, 1942, pp. 1, 11. Text 
of Final Act: D. S. B., Feb. 7, 1942, pp. 117-141; this JourNnat, Supp., pp. 61-95. 


Axis Powmrs—Japan. Signed military convention in Berlin. B. J. N., Jan. 24, 
1942, p. 69; London Times, Jan. 19, 1942, p. 3. 


Signed a commercial treaty. N.Y. Times, Jan. 20, 1942, p. 7. 


Potanp (in exile)—Sparn. Spanish Government closed the Polish Legation in 
Madrid, and asked the Minister to leave the country. London Times, Jan. 23, 
1942, p. 3. 


CzECHOSLOVAKIA (in exile)—Po.anp (in exile). Signed a confederation agreement 
in London. N. Y. Times, Jan. 24, 1942, p.2. Text: London Times, Jan. 24, 1942, 
p. 3. 


PoLaNnp (in exile)—Soviet Russia. Signed agreement at Kuibyshev, providing fora 
loan to Poland of 300 million rubles for the upkeep of the Polish army. Free 
Europe (London), Jan. 30, 1942, p. 45. 


Axis Powers (3)—Prrv. Diplomatic relations severed by Peru. N. Y. Times, 
Jan. 25, 1942, p. 1; D. S. B., Jan. 31, 1942, p. 89. 


Axis Powers (3)—Urvuavuay. Diplomatic relations severed by Uruguay. N. Y. 
Times, Jan. 25, 1942, p. 1; D. S. B., Jan. 31, 1942, p. 90. 


Axis Powrrs (3)—Bottvia. Diplomatic relations broken off by Bolivia. WN. Y. 
Times, Jan. 27, 1942, p. 10; D. S. B., Jan. 31, 1942, p. 90. 


Botrvian Or. Agreement reached by the Bolivian Government with the Standard 
Oil Co. of Bolivia and the Standard Oil Co. (N.J.). Text: D. S. B., Feb. 21, 1942, 
pp. 172-173. 


FRENCH ISLANDS IN THE PaciFic. Announcement made in Washington that the Free 
French have agreed to the use of French possessions in the Pacific Ocean by the Al- 
lies for military purposes. N. Y. Times, Jan. 28, 1942, p. 1. 


Great Brirain—Unirtep States. Text of White Paper presented to Parliament, 
entitled “‘Coérdination of the Allied War Effort”. It announces establishment 
of a Munitions Assignments Board, a Combined Shipping Adjustment Board, and 
a Combined Raw Materials Board. Text: London Times, Jan. 28, 1942, p. 9; 
Cmd. 6332; D. S. B., Jan. 31, 1942, pp. 87-88. 
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IRELAND—UNITED States. Premier de Valera of Ireland protested arrival of United 
States armed forces in Northern Ireland. Text of protest: N. Y. Times, Jan. 28, 
1942, p. 4. 

PoLanpD (General Government). Poles, living in this administrative area, are to be 
considered ‘‘stateless’”’ according to a decree of the German Governor. N. Y. 
Times, Jan. 28, 1942, p. 8. 


Axis Powers (3)—Brazit. Diplomatic and commercial relations broken off by 
Brazil. N.Y. Times, Jan. 29, 1942, p. 1; D. S. B., Jan. 31, 1942, p. 89. 

Boutvia—Unirtep States. Signed agreement at Rio de Janeiro for a 25-million 
dollar development program in Bolivia. N. Y. Times, Jan. 29, 1942, p. 11. 

Axis Powers (3)—Ecuapor. Diplomatic relations severed by Ecuador. N. Y. 
Times, Jan. 30, 1942, p. 4; D. S. B., Jan. 31, 1942, p. 91. 


29/Feb.5 Great Brirarsn—Iran—Soviet Russia. Iran signed treaty Jan. 29 at Teheran 


30 


by which Great Britain and Russia undertake to respect the territorial integrity, 
sovereignty and political independence of Iran, which agrees to try to codperate 
freely and to maintain internal order. N. Y. Times, Jan. 31, 1942, p. 7. The 
treaty came into force on Feb. 5. N. Y. Times, Feb. 6, 1942, p. 4. Summary: 
London Times, Jan. 31, 1942, p. 3. 


13. Ecuapor—Perv. Representatives of Ecuador, Peru, Argentina, Chile, 
Brazil and the United States, present at the Foreign Ministers’ meeting at Rio de 
Janeiro, signed a protocol settling the Ecuadorean-Peruvian border dispute. 
Chief terms: N. Y. Times, Jan. 30, 1942, p. 4. The border province of El Oro was 
turned over by Peru to Ecuador in a ceremony at Guayaquil on Feb. 13. WN. Y. 
Times, Feb. 14, 1942, p. 7. 


Axis Powers (3)—Paraauay. Diplomatic relations broken off by Paraguay. 
N. Y. Times, Jan. 31, 1942, p. 6; D. S. B., Jan. 31, 1942, p. 91. 


February, 1942 


1 


Norway. Vidkun Quisling was proclaimed Regent of Norway by Reich Commissar, 
Joseph Terboven. N. Y. Times, Feb. 2, 1942, p. 5; London Times, Feb. 2, 1942, 
p. 3. 

Ex Satvapor—Unitep States. Secretary Hull announced signature of a lend- 
lease agreement. N. Y. Times, Feb. 3, 1942, p. 10. 


Ersiop1a—Great Britain. British Foreign Secretary announced a 2-year agree- 
ment, providing for a large grant to Ethiopia, British military advisers and some 
British magistrates in Ethiopian courts, etc. N. Y. Times, Feb. 4, 1942, p. 7. 
Summary: London Times, Feb. 4, 1942, p. 3. Text: Cmd. 6334. 


France (Vichy)—Iran. Diplomatic relations broken off by Iran. N.Y. Times, 
Feb. 6, 1942, p. 4. 

Non-BELLIGERENCY. Uruguay declared its port facilities were open to Great Britain 
which it considered a non-belligerent. N.Y. Times, Feb. 7, 1942, p. 7. 


NETHERLANDS (in exile)—Unitep States. The Department of State announced 
that a contingent of United States troops had been sent to Aruba and Curagao, off 
Dutch Guiana. D.S. B., Feb. 14, 1942, p. 153; N. Y. Times, Feb. 12, 1942, p. 1. 


France (Free). The Free French Caisse Centrale to be established in London with 
a capital of 100 million francs will have the exclusive privilege of issuing notes 
which will circulate as legal tender. N. Y. Times, Feb. 13, 1942, p. 8. 


Hunegary—Unirep Srates. American-owned property in Hungary was con- 
fiscated. C.S. Monitor, Feb. 18, 1942, p. 1; N. Y. Times, Feb. 14, 1942, p. 8. 
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13 Iraty—Unitep States. Italy confiscated branches of the American Express 
Company and the Banca d’America. C. S. Monitor, Feb. 13, 1942, p. 1; N. Y. 
Times, Feb. 14, 1942, p. 8. 


INTERNATIONAL CONVENTIONS 


Cout.ecTion Accounts. Buenos Aires, May 23, 1939. 
Adhesion: Slovakia. D. 8S. B., Oct. 11, 1941, p. 287. 
ConsvULTATIVE MEETING OF FoREIGN MINISTERS OF THE AMERICAN REPUBLICS. 3d. 
Final Act. Rio de Janeiro, Jan. 28, 1942. 
Text (non-official) and reservations: D. S. B., Feb. 7, 1942, pp. 117-141; this JourNat, 
Supp., pp. 61-95. 
Driptomatic Orricers. Havana, Feb. 20, 1928. 
Ratification deposited: Haiti. Jan. 31, 1942. D.S. B., Feb. 21, 1942, p. 178. 
EvROPEAN COLONIES AND POSSESSIONS IN THE WESTERN HEMISPHERE. Havana, July 30, 
1940. 
Proclaimed: United States. Feb. 12, 1942. D.S. B., Feb. 14, 1942, p. 158. 
Ratifications deposited: 
Colombia. Nov. 5, 1941. D.S. B., Nov. 29, 1941, p. 444. 
Ecuador. Dec. 27, 1941. D.S. B., Jan. 10, 1942, p. 51. 
Honduras. Jan. 8, 1942. D.S. B., Jan. 17, 1942, p. 72. 
Came into force: Jan. 8, 1942. D.S. B., Jan. 17, 1942, p. 72. 
INTER-AMERICAN CoFFEE MARKETING AGREEMENT. Washington, Nov. 28, 1940. 
Ratification deposited: Cuba. Dec. 31, 1941. D.S. B., Jan. 17, 1942, p. 71. 
Came into force: Dec. 31, 1941. D.S. B., Jan. 17, 1942, p. 71. 
Text: U. S. T. S. No. 970. 
INTER-AMERICAN COFFEE MARKETING AGREEMENT. Protocol. Washington, April 15, 
1941. 
Signature: Cuba. Dec. 31, 1941. D.S. B., Jan. 17, 1942, p. 72. 
INTER-AMERICAN INDIAN INSTITUTE. Mexico City, Nov. 29, 1940. 
Proclaimed: United States. Feb. 12,1942. D.S. B., Feb. 14, 1942, p. 158. 
Ratification deposited: Ecuador. Dec. 13, 1941. D.S. B., Jan. 31, 1942, p. 110. 
Letters, Erc., or DecLARED VALUE. Buenos Aires, May 23, 1939. 
Ratification deposited: Great Britain and colonies, etc. Oct. 21,1941. D.S. B., Jan. 31, 
1942, pp. 110-112. 
Money Orpers. Buenos Aires, May 23, 1939. 
Adhesion: Slovakia. D.S. B., Oct. 11, 1941, p. 287. 
NortH AMERICAN REGIONAL BroapcastinG. Havana, Dec. 13, 1937. 
Text: U. S. T. S. No. 962. 
TELEGRAPH REGULATIONS. Cairo, April 8, 1938. 
Approval: Brazil. (May, 1941]. D.S. B., Sept. 27, 1941, p. 240. 
UNIVERSAL PostaL CoNVENTION. Buenos Aires, May 23, 1939. 
Ratification deposited: Great Britain and colonies, etc. Oct. 21,1941. D.S. B., Jan. 31, 
1942, pp. 110-111. 


WILDLIFE PRESERVATION IN THE WESTERN HEMISPHERE. Washington, Oct. 12, 1940. 
Approval: Dominican Republic. Jan. 12, 1942. D.S. B., Feb. 21, 1942, p. 178. 
Rattfications deposited: 

El Salvador. Dec. 2, 1941. D.S. B., Dec. 20, 1941, p. 569. 
Haiti. Jan. 31, 1942. D.S. B., Feb. 14, 1942, p. 159. 
Will enter into force: May 1, 1942. 


Dorotuy R. DART 


SUPREME COURT OF THE UNITED STATES 


UnitTep StaTEs v. Pink * 
February 2, 1942 


This action was brought by the Government of the United States under the Litvinov 
assignment to recover a balance of more than $1,000,000 of assets of the New York branch 
of the First Russian Insurance Company which remained in the hands of the Superintend- 
ent of Insurance of the State of New York after the payment of all domestic creditors, and 
which the New York Court of Appeals had directed him to dispose of, first, to pay claims 
of foreign creditors, and, second, to pay any surplus to a quorum of the board of directors of 
the company. 

The United States is seeking to poten not only claims which it holds but also claims of 
its nationals. The existence of such claims and their non-payment had for years been one 
of the barriers to recognition of the Soviet régime by the executive department. The 
purpose of the discussions leading to the policy of recognition was to resolve “all questions 
outstanding”? between the two nations. The Litvinov assignment was not only part 
and parcel of the new policy of recognition; it was also the method adopted by the executive 
department for alleviating in this country the rigors of nationalization. 

he powers of the President in the conduct of foreign relations included the power, with- 
out consent of the Senate, to determine the public policy of the United States with respect 
to the Russian nationalization decrees. That authority is not limited to a determination of 
the government to be recognized. It includes the power to determine the policy which is 
to govern the question of recognition. Objections to the underlying policy as well as objec- 
tions to recognition are to be addressed to the agen department and not to the courts. 

If the President had the power to determine t ame which was to govern the question 
of recognition, then the Fifth Amendment to the Constitution does not stand in the way of 
giving full force and effect to the Litvinov assignment. There is no constitutional reason 
why this Government need act as the collection agent for nationals of other countries when 
it takes steps to protect itself or its own nationals on external debts. The fact that New 
York has marshaled the claims of the foreign creditors here involved and authorized their 
payment does not give them immunity from that general rule. 

Enforcement of New York’s policy would collide with and subtract from the federal 
policy whether it was premised on the absence of extraterritorial effect of the Russian de- 
crees, the conception of the New York branch as a distinct juristic personality, or disap- 
proval by New York of the Russian program of nationalization. The action of New York 
in this case amounts in substance to a rejection of a part of the policy underlying recognition 
by this nation of Soviet Russia. No state can rewrite our foreign policy to conform to its 
own domestic policies. Power over external affairs is not shared by the states; it is vested 
in the national government exclusively, and the policies of the states become wholly irrele- 
vant to judicial inquiry when the United States, acting within its constitutional sphere, 
seeks enforcement of its foreign policy in the courts. 

Dissenting opinion by Chief Justice Stone and Justice Roberts. 


Mr. Justice Dovetas delivered the opinion of the court. 


This action was brought by the United States to recover the assets of the 
New York branch of the First Russian Insurance Co. which remained in 
the hands of respondent after the payment of all domestic creditors. The 
material allegations of the complaint were in brief as follows: 

The First Russian Insurance Co., organized under the laws of the former 
Empire of Russia, established a New York branch in 1907. It deposited 
with the Superintendent of Insurance, pursuant to the laws of New York, 
certain assets to secure payment of claims resulting from transactions of 
its New York branch. By certain laws, decrees, enactments and orders 
in 1918 and 1919 the Russian Government nationalized the business of 
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insurance and all of the property, wherever situated, of all Russian insurance 
companies (including the First Russian Insurance Co.), and discharged and 
cancelled all the debts of such companies and the rights of all shareholders 
in all such property. The New York branch of the First Russian Insurance 
Co. continued to do business in New York until 1925. At that time re- 
spondent, pursuant to an order of the Supreme Court of New York, took 
possession of its assets for a determination and report upon the claims of 
the policyholders and creditors in the United States. Thereafter all claims 
of domestic creditors, 7.e., all claims arising out of the business of the New 
York branch, were paid by respondent, leaving a balance in his hands of 
more than $1,000,000. In 1931 the New York Court of Appeals (255 N. Y. 
415) directed respondent to dispose of that balance as follows: first, to pay 
claims of foreign creditors who had filed attachment prior to the commence- 
ment of the liquidation proceeding and also such claims as were filed prior 
to the entry of the order on remittitur of that court; and second, to pay any 
surplus to a quorum of the board of directors of the company. Pursuant 
to that mandate, respondent proceeded with the liquidation of the claims 
of the foreign creditors. Some payments were made thereon. The major 
portion of the allowed claims, however, were not paid, a stay having been 
granted pending disposition of the claim of the United States. On Novem- 
ber 16, 1933, the United States recognized the Union of Soviet Socialist 
Republics as the de jure Government of Russia and as an incident to that 
recognition accepted an assignment (known as the Litvinov assignment) of 
certain claims.!_ The Litvinov assignment was in the form of a letter, dated 
November 16, 1933, to the President of the United States from Maxim 
Litvinov, People’s Commissar for Foreign Affairs, reading as follows: 
Following our conversations I have the honor to inform you that the 
Government of the Union of Soviet Socialist Republics agrees that, 
preparatory to a final settlement of the claims and counter claims be- 
tween the Government of the Union of Soviet Socialist Republics and 
the United States of America and the claims of their nationals, the 
Government of the Union of Soviet Socialist Republics will not take 
any steps to enforce any decisions of courts or initiate any new litiga- 
tions for the amounts admitted to be due or that may be found to be 
due it, as the successor of prior Governments of Russia, or other- 
wise, from American nationals, including corporations, companies, 
partnerships, or associations, and also the claim against the United 
States of the Russian Volunteer Fleet, now in litigation in the United 
States Court of Claims, and will not object to such amounts being 
assigned and does hereby release and assign all such amounts to the 
Government of the United States, the Government of the Union of 
Soviet Socialist Republics to be duly notified in each case of any 
amount realized by the Government of the United States from such 
release and assignment. 


1 See Establishment of Diplomatic Relations with the Union of Soviet Socialist Republics, 
Dept. of State, Eastern European Series, No. 1 (1933) for the various documents pertaining 
to recognition. [Printed also in this Journat, Supp., Vol. 28 (1934), p. 1 et seq.] 
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The Government of the Union of Soviet Socialist Republics further 
agrees, preparatory to the settlement referred to above not to make 
any claims with respect to: 


(a) judgments rendered or that may be rendered by American courts 
in so far as they relate to property, or rights, or interests therein, 
in which the Union of Soviet Socialist Republics or its nationals 
may have had or may claim to have an interest; or, 

(b) acts done or settlements made by or with the Government of the 
United States, or public officials in the United States, or its 
nationals, relating to property, credits, or obligations of any 
Government of Russia or nationals thereof. 


This was acknowledged by the President on the same date. The ac- 
knowledgment, after setting forth the terms of the assignment, concluded: 


I am glad to have these undertakings by your Government and 
I shall be pleased to notify your Government in each case of any 
amount realized by the Government of the United States from the re- 
lease and assignment to it of the amounts admitted to be due, or that 
may be found to be due, the Government of the Union of Soviet Social- 
ist Republics, and of the amount that may be found to be due on the 
claim of the Russian Volunteer Fleet. 


On November 14, 1934, the United States brought an action in the federal 
District Court for the Southern District of New York, seeking to recover 
the assets in the hands of respondent. This court held in United States v. 
Bank of New York & Trust Co., 296 U. S. 463, that the well settled “‘prin- 
ciples governing the convenient and orderly administration of justice require 
that the jurisdiction of the state court should be respected’”’ (p. 480); and 
that whatever might be “‘the effect of recognition” of the Russian Govern- 
ment, it did not terminate the state proceedings (p. 479). The United 
States was remitted to the state court for determination of its claim, no 
opinion being intimated on the merits (p. 481). The United States then 
moved for leave to intervene in the liquidation proceedings. Its motion 
was denied ‘‘without prejudice to the institution of the time-honored form 
of action.” That order was affirmed on appeal. 

Thereafter the present suit was instituted in the Supreme Court of New 
York. The defendants, other than respondent, were certain designated 
policy holders and other creditors who had presented in the liquidation 
proceedings claims against the corporation. The complaint prayed, inter 
alia, that the United States be adjudged to be the sole and exclusive owner 
entitled to immediate possession of the entire surplus fund in the hands of 
the respondent. 

Respondent’s answer denied the allegations of the complaint that title 
to the funds in question passed to the United States and that the Russian 
decrees had the effect claimed. It also set forth various affirmative de- 
fenses—that the order of distribution pursuant to the decree in 255 N. Y. 
415 could not be affected by the Litvinov assignment; that the Litvinov 
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assignment was unenforceable because it was conditioned upon a final settle- 
ment of claims and counter claims which had not been accomplished; that 
under Russian law the nationalization decrees in question had no effect on 
property not factually taken into possession by the Russian Government 
prior to May 22, 1922; that the Russian decrees had no extraterritorial 
effect, according to Russian law; that if the decrees were given extraterri- 
torial effect, they were confiscatory and their recognition would be uncon- 
stitutional and contrary to the public policy of the United States and of the 
State of New York; and that the United States under the Litvinov assign- 
ment acted merely as a collection agency for the Russian Government 
and hence was foreclosed from asserting any title to the property in question. 

The answer was filed in March, 1938. In April, 1939 the New York 
Court of Appeals decided Moscow Fire Ins. Co. v. Bank of New York & 
Trust Co., 280 N. Y. 286. In May, 1939, respondent (but not the other 
defendants) moved pursuant to Rule 113 of the Rules of the New York 
Civil Practice Act and § 476 of that Act for an order dismissing the com- 
plaint and awarding summary judgment in favor of respondent ‘“‘on the 
ground that there is no merit to the action and that it is insufficient in law.” 
The affidavit in support of the motion stated that there was ‘‘no dispute as 
to the facts’’; that the separate defenses to the complaint ‘‘need not now 
be considered for the complaint standing alone is insufficient in law”’; that 
the facts in the Moscow case and the instant one, so far as material, were 
‘parallel’ and the Russian decrees the same; and that the Moscow case 
authoritatively settled the principles of law governing the instant one. 
The affidavit read in opposition to the motion stated that a petition for 
certiorari in the Moscow case was about to be filed in this court; that the 
motion was premature and should be denied or decision thereon withheld 
pending the final decision of this court. On June 29, 1939, the Supreme 
Court of New York granted the motion and dismissed the complaint ‘‘on 
the merits,’ citing only the Moscow case in support of its action. On 
September 2, 1939, a petition for certiorari in the Moscow case was filed 
in this court. The judgment in that case was affirmed here by an equally 
divided court. 309 U.S. 624. Subsequently the Appellate Division of the 
Supreme Court of New York affirmed, without opinion, the order of dis- 
missal in the instant case. The Court of Appeals affirmed with a per curiam 
opinion (284 N. Y. 555) which after noting that the decision below was “‘in 
accord with the decision” in the Moscow case stated: 

Three of the judges of this court concurred in a forceful opinion 
dissenting from the court’s decision in that case, but the decision left 
open no question which has been argued upon this appeal. We are 
agreed that without again considering such questions this court. should, 
in determining title to assets of First Russian Insurance Company, 
deposited in this State, apply in this case the same rules of law which 


the court applied in the earlier case in determining title to the assets 
of Moscow Fire Insurance Company deposited here. 
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We granted the petitition for certiorari because of the nature and public 
importance of the questions raised. 

First: Respondent insists that the complaint in this action was identical 
in substance and sought the same relief as the petition of the United States 
in the Moscow case, and that his answer set up the same defenses as were 
successfully sustained against the United States by the defendants in that 
case. He also maintains that both parties agreed on the motion for sum- 
mary judgment that the decision in the Moscow case governed this cause, 
leaving no issues to be tried. We agree with those contentions. It is in 
accord not only with the motion papers but also with the ruling of the New 
York Court of Appeals that the Moscow case “‘left open no question which 
has been argued upon this appeal.’’ In view of that ruling we are not free 
to inquire, as petitioner suggests, into the propriety under New York prac- 
tice of grounding the motion for summary judgment on the record in the 
Moscow case. That is distinctly a question of state law on which New York 
has the last word. 

But it does not follow, as respondent urges, that the writ should be dis- 
missed as improvidently granted. The Moscow ease is not res judicata 
since respondent was not a party to that suit. Stone v. Farmers’ Bank of 
Kentucky, 174 U. S. 409; Rudd v. Cornell, 171 N. Y. 114, 127-128; St. John 
v. Fowler, 229 N. Y. 270, 274. Nor was our affirmance of the judgment in 
that case by an equally divided court an authoritative precedent. While 
it was conclusive and binding upon the parties as respects that controversy 
(Durant v. Essex Co., 7 Wall. 107), the lack of an agreement by a majority 
of the court on the principles of law involved prevents it from being an au- 
thoritative determination for other cases. Hertz v. Woodman, 218 U. 8. 
205, 213-214. 

The upshot of the matter is that we now reach the issues in the Moscow 
case in so far as they are embraced in the pleadings in this case. And there 
is no reason why we cannot take judicial notice of the record in this court 
of the Moscow case. Bienville Water Supply Co. v. Mobile, 186 U. S. 212, 
217; Dimmick v. Tompkins, 194 U. S. 540, 548; Freshman v. Atkins, 269 
U. 8. 121, 124. 

Second: The New York Court of Appeals held in the Moscow case that the 
Russian decrees * in question had no extraterritorial effect. If that is true, 


* The three decrees on which the United States placed primary emphasis (apart from the 
one set forth in note 3, infra) were described in the findings of the referee in the Moscow 
case as follows: 

“88. The decree of November 18, 1919 on the annulment of life insurance contracts 
abolished insurance of life in all its forms in the Republic and annulled all contracts with 
insurance companies and savings banks with respect to the insurance of life, capital and 
income. 

“89. The decree of the Soviet of People’s Commissars dated March 4, 1919, on the liqui- 
dation of obligations of State enterprises, provided that stock certificates and shares of joint 
stock companies, whose enterprises have been either nationalized or sequestered, are an- 
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it is decisive of the present controversy. For the United States acquired 
under the Litvinov assignment only such rights as Russia had. Guaranty 
Trust Co. v. United States, 304 U. 8. 126, 143. If the Russian decrees left 
the New York assets of the Russian insurance companies unaffected, then 
Russia had nothing here to assign. But that question of foreign law is not to 
be determined exclusively by the state court. The claim of the United 
States based on the Litvinov assignment raises a federal question. United 
States v. Belmont, 301 U.S. 324. This court will review or independently 
determine all questions on which a federal right is necessarily dependent. 
United States v. Ansonia Brass & Copper Co., 218 U. S. 452, 462-463, 471; 
Ancient Egyptian Order v. Michaux, 279 U. 8. 737, 744-745; Broad River 
Power Co. v. South Carolina, 281 U. S. 537, 540; Pierre v. Louisiana, 306 
U.S. 354, 358. Here title obtained under the Litvinov assignment depends 
on a correct interpretation of Russian law. As in cases arising under the 
full faith and credit clause (Huntington v. Attrill, 146 U. S. 657, 684; Adam 
v. Saenger, 303 U. 8. 59, 64), these questions of foreign law on which the 
asserted federal right is based are not peculiarly within the cognizance of 
the local courts. While deference will be given to the determination of the 
state court, its conclusion is not accepted as final. 

We do not stop to review all the evidence in the voluminous record of the 
Moscow case bearing on the question of the extraterritorial effect of the 
Russian decrees of nationalization, except to note that the expert testimony 
tendered by the United States gave great credence to its position. Sub- 


sequent to the hearings in that case, however, the United States, through 
diplomatic channels, requested the Commissariat for Foreign Affairs of the 
Russian Government to obtain an official declaration by the Commissariat 
for Justice of the R.S.F.S.R. which would make clear, as a matter of Russian 
law, the intended effect of the Russian decree * nationalizing insurance com- 


nulled and also provided that such enterprises are free from the payment of all debts to 
private persons and enterprises which have arisen prior to the nationalization of these 
enterprises, including payments on bond loans with the exception only of wages due to 
workers and employees. 

“90. The decree of the Soviet of People’s Commissars dated June 28, 1918 provides in 
Article I that the commercial and industrial enterprises enumerated therein, which are 
located within the boundaries of the Soviet Republic, together with all their capital and 
property, regardless of what the latter may consist, are declared the property of the Re- 
public.” 

3 Relevant portions of the Insurance Decree dated November 28, 1918, translated in 
accordance with the findings of the referee in the Moscow case, are: 

‘603. On the organization of the insurance business in the Russian Republic. 

(1) Insurance in all its forms, such as: fire insurance, insurance on shipments, life insur- 
ance, accident insurance, hail insurance, livestock insurance, insurance against failure of 
crops, etc. is hereby proclaimed as a State monopoly. 


“‘Note—Mutual insurance of movable goods and merchandise by the coéperative 
organizations is conducted on a special basis. 
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panies upon the funds of such companies outside of Russia. The official 
declaration, dated November 28, 1937, reads as follows: 

The People’s Commissariat for Justice of the R.S.F.S.R. certifies 
that by virtue of the laws of the organs of the Soviet Government all na- 
tionalized funds and property of former private enterprises and com- 
panies, in particular, by virtue of the decree of November 28, 1918 
(Collection of Laws of the R.S.F.S.R., 1918, No. 86, Article 904), the 
funds and property of former insurance companies, constitute the 
property of the State, irrespective of the nature of the property, and 
irrespective of whether it was situated within the territorial limits of 
the R.S.F.S.R. or abroad. 

The referee in the Moscow case found, and the evidence supported his 
finding, that the Commissariat for Justice has power to interpret existing 
Russian law. That being true this official declaration is conclusive so far 
as the intended extraterritorial effect of the Russian decree is concerned. 
This official declaration was before the court below though it was not a part 
of the record. It was tendered pursuant to § 391 of the New York Civil 
Practice Act as amended by L. 1933, c. 690.4 In New York it would seem 


“(2) All private insurance companies and organizations (stock and share holding, also 
mutual) upon issuance of this decree are subject to liquidation; former rural * (People’s 
Soviet) and municipal mutual insurance organizations operating within the boundaries of the 
Russian Republic are hereby proclaimed the property of the Russian Socialist Federated 
Soviet Republic. 

“(3) For the immediate organization of the insurance business and for the liquidation of 
parts of insurance institutions, which have become the property of the Russian Socialist 
Federated Soviet Republic, a Commission is established under the Supreme Soviet of Na- 
tional Economy, consisting of representatives of the Supreme Soviet of National Economy, 
the People’s Commissariats of Commerce and Industry, Interior Affairs, the Commissar of 
Insurance and Fire Prevention, Finances, Labor, and State Control, and of Soviet Insurance 
Organizations (People’s Soviet and Municipal Mutual). 


“‘Note.—The same Commission is charged with the liquidating of private insurance 
organizations, all property and assets of which, remaining on hand after their liquida- 
tion, shall become the property of the Russian Socialist Federated Soviet Republic. 


“(4) The above-mentioned reorganization and liquidation of existing insurance organiza- 
tions and institutions shall be accomplished not later than the first day of April 1919. 


“(8) The present decree comes into force on the day of its publication. 

The referee in the Moscow case found that upon publication of this decree all Russian 
insurance companies were prohibited from engaging in the insurance business in Russia; 
that they became subject to liquidation and were dissolved; that all of their assets in Russia 
became the property of the State; that on publication of the decree, the directors of the 
companies lost all power to act as directors or conservators of the property or to represent 
the companies in any way; and that the Russian Government became the statutory suc- 
cessor and domiciliary liquidator of companies whose property was nationalized. 


‘That section reads: 

“A printed copy of a statute, or other written law, of another state, or of a territory, or of 
4 foreign country, or a printed copy of a proclamation, edict, decree or ordinance, by the ex- 


“* zemskie.” 


316 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


that foreign law must be found by the court (or in case of a jury trial, binding 
instructions must be given), though procedural considerations require it to 
be presented as a question of fact. Fitzpatrick v. International Railway 
Co., 252 N. Y. 127; Petrogradsky M. K. Bank v. National City Bank, 253 
N. Y. 23. And under § 391 as amended it is clear that the New York ap- 
pellate court has authority to consider appropriate decisions interpreting 
foreign law even though they are rendered subsequent to the trial. Los 
Angeles Investment Securities Corp. v. Joslyn, 282 N. Y. 438. We can 
take such notice of the foreign law as the New York court could have taken.5 
Adam v. Saenger, supra. We conclude that this official declaration of Rus- 
sian law was not only properly before the court on appeal but also that it was 
embraced within those ‘‘written authorities’ which § 391 authorizes the 
court to consider, even though not introduced in evidence on the trial. 
For while it was not “printed,” it would seem to be “‘other written law” 
of unquestioned authenticity and authority within the meaning of § 391. 

We hold that so far as its intended effect ® is concerned the Russian decree 
embraced the New York assets of the First Russian Insurance Co. 

Third: The question of whether the decree should be given extraterritorial 
effect is of course a distinct matter. One primary issue raised in that con- 
nection is whether under our constitutional system New York law can be 
allowed to stand in the way. 

The decision of the New York Court of Appeals in the Moscow case is 
unequivocal. It held that “under the law of this State such confiscatory 


decrees do not affect the property claimed here” (280 N. Y. 314); that the 
property of the New York branch acquired a “character of its own” which 
was ‘“‘dependent”’ on the law of New York (p. 310); that no ‘‘rule of comity 
and no act of the United States Government constrains this State to abandon 
any part of its control or to share it with a foreign State” (p. 310); that 
although the Russian decree effected the death of the parent company, 
the situs of the property of the New York branch was in New York; and 


ecutive power thereof, contained in a book or publication purporting or proved to have been 
published by the authority thereof, or proved to be commonly admitted as evidence of the 
existing law in the judicial tribunals thereof, is presumptive evidence of the statute, law, 
proclamation, edict, decree or ordinance. The unwritten or common law of another state, 
or of a territory, or of a foreign country, may be proved as a fact by oral evidence. The 
books of reports of cases adjudged in the courts thereof must also be admitted as presump- 
tive evidence of the unwritten or common law thereof. The law of such state or territory 
or foreign country is to be determined by the court or referee and included in the findings 
of the court or referee or charged to the jury, as the case may be. Such finding or charge 
is subject to review on appeal. In determining such law, neither the trial court nor any 
appellate court shall be limited to the evidence produced on the trial by the parties, but may 
consult any of the written authorities above named in this section, with the same force and 
effect as if the same had been admitted in evidence.” 

* Hence the denial of the motion of the United States to certify the official declaration as 
part of the record of the Moscow case in this court (281 N. Y. 818) would seem immaterial 
to our right to consult it. 6 See also note 7, infra. 
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that no principle of law forces New York to forsake the method of dis- 
tribution authorized in the earlier appeal (255 N. Y. 415) and to hold that 
“the method which in 1931 conformed to the exactions of justice and equity 
must be rejected because retroactively it has become unlawful” (p. 312). 

It is one thing to hold as was done in Guaranty Trust Co. v. United States, 
supra (p. 142), that under the Litvinov assignment the United States did 
not acquire ‘‘a right free of a preéxisting infirmity’ such as the running 
of the statute of limitations against the Russian Government, its assignor. 
Unlike the problem presented here and in the Moscow case, that holding in 
no way sanctions the asserted power of New York to deny enforcement of a 
claim under the Litvinov assignment because of an overriding policy of the 
state which denies validity in New York of the Russian decrees on which the 
assigned claims rest. ‘That power was denied New York in United States v. 
Belmont, supra. With one qualification to be noted, the Belmont case is 
determinative of the present controversy. 

That case involved the right of the United States under the Litvinov 
assignment to recover from a custodian or stakeholder in New York funds 
which had been nationalized and appropriated by the Russian decrees. 

This court, speaking through Mr. Justice Sutherland, held that the con- 
duct of foreign relations is committed by the Constitution to the political 
departments of the Federal Government; that the propriety of the exercise 
of that power is not open to judicial inquiry; and that recognition of a foreign 
sovereign conclusively binds the courts and ‘‘is retroactive and validates all 
actions and conduct of the government so recognized from the commence- 
ment of its existence” (p. 328). It further held (p. 330) that recognition 
of the Soviet Government, the establishment of diplomatic relations with it, 
and the Litvinov assignment were ‘‘all parts of one transaction, resulting in 
an international compact between the two governments.” After stating 
that “in respect of what was done here, the Executive had authority to 
speak as the sole organ” of the national government, it added (p. 330): 
“The assignment and the agreements in connection therewith did not, as 
in the case of treaties, as that term is used in the treaty-making clause of 
the Constitution (Art. II, § 2), require the advice and consent of the Sen- 
ate.” It held (p. 331) that the ‘‘external powers of the United States are 
to be exercised without regard to state laws or policies. The supremacy 
of a treaty in this respect has been recognized from the beginning.” And it 
added that ‘‘all international compacts and agreements” are to be treated 
with similar dignity for the reason that ‘‘complete power over international 
affairs is in the national government and is not and cannot be subject to any 
curtailment or interference on the part of the several states” (p. 331). 
This court did not stop to inquire whether in fact there was any policy 
of New York which enforcement of the Litvinov assignment would infringe 
since ‘‘no state policy can prevail against the international compact here 
involved” (p. 327). 
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The New York Court of Appeals in the Moscow case (280 N. Y. 309) 
distinguished the Belmont case on the ground that it was decided on the 
sufficiency of the pleadings, the demurrer to the complaint admitting that 
under the Russian decree the property was confiscated by the Russian 
Government and then transferred to the United States under the Litvinov 
assignment. But, as we have seen, the Russian decree in question was in- 
tended to have an extraterritorial effect and to embrace funds of the kind 
which are here involved. Nor can there be any serious doubt that claims 
of the kind here in question were included in the Litvinov assignment.’ It 


7 A clarification of the Litvinov assignment was made in an exchange of letters between 
the American Chargé d’Affairs and the People’s Commissar for Foreign Affairs on January 
7, 1937. The letter of the former read: 

“‘T have the honor to inform you that it is the understanding of the Government of the 
United States that the Government of the Union of Soviet Socialist Republics considers that 
by and upon the formation of the Union of Soviet Socialist Republics and the adoption of 
the Constitution of 1923 of the Union of Soviet Socialist Republics, the Union of Soviet 
Socialist Republics acquired the right to dispose of the property, rights, or interests therein 
located abroad of all corporations and companies which had theretofore been nationalized 
by decrees of the constituent republics or their predecessors. 

“The Government of the United States further understands that it was the purpose and 
intention of the Government of the Union of Soviet Socialist Republics to assign to the Gov- 
ernment of the United States, among other amounts, all the amounts admitted to be due 
or that may be found to be due not only the Union of Soviet Socialist Republics but also 
the constituent republics of the Union of Soviet Socialist Republics or their predecessors 
from American nationals, including corporations, companies, partnerships, or associations, 
and also the claim against the United States of the Russian Volunteer Fleet, in litigation 
in the United States Court of Claims, and that the Government of the Union of Soviet 
Socialist Republics did release and assign all such amounts to the Government of the United 
States by virtue of the note addressed by you to the President of the United States on No- 
vember 16, 1933. 

“Will you be good enough to confirm the understanding which the Government of the 
United States has in this matter, concerning the law of the Russian Socialist Federated 
Soviet Republic, the Constitution and laws of the Union of Soviet Socialist Republics, and 
the intention and purpose of the Government of the Union of Soviet Socialist Republics in 
the above-mentioned assignment?” 

The reply of the People’s Commissar of Foreign Affairs was: 

“In reply to your note of January 7, 1937, I have the honor to inform you that the 
Government of the Union of Soviet Socialist Republics considers that by and upon the forma- 
tion of the Union of Soviet Socialist Republics and the adoption of the Constitution of 1923 
of the Union of Soviet Socialist Republics, the Union of Soviet Socialist Republics acquired 
the right to dispose of the property, rights, or interests therein located abroad of all cor- 
porations and companies which had theretofore been nationalized by decrees of the con- 
stituent republics or their predecessors. 

“You are further informed that it was the purpose and intention of the Government of 
the Union of Soviet Socialist Republics to assign to the Government of the United States, 
among other amounts, all the amounts admitted to be due or that may be found to be due 
not only the Union of Soviet Socialist Republics but also the constituent republics of the 
Union of Soviet Socialist Republics or their predecessors from American nationals, including 
corporations, companies, partnerships, or associations, and also the claim against the United 
States of the Russian Volunteer Fleet, in litigation in the United States Court of Claims, 


( 
( 
O 
0 
0 
f 
0 
te 
n 
a 
Pp 
d 
ar 
b 
Je 
th 
th 
th 
Ce 
ho 
th 


JUDICIAL DECISIONS 319 


is broad and inclusive. It should be interpreted consonantly with the pur- 
pose of the compact to eliminate all possible sources of friction between 
these two great nations. See Tucker v. Alexandroff, 183 U. S. 424, 437; 
Jordan v. Tashiro, 278 U.S. 123, 127. Strict construction would run counter 
to that national policy. For, as we shall see, the existence of unpaid claims 
against Russia and its nationals which were held in this country and which 
the Litvinov assignment was intended to secure, had long been one impedi- 
ment to resumption of friendly relations between these two great Powers. 

The holding in the Belmont case is therefore determinative of the present 
controversy unless the stake of the foreign creditors in this liquidation pro- 
ceeding and the provision which New York has provided for their protection 
call for a different result. 

Fourth: The Belmont case forecloses any relief to the Russian corporation. 
For this court held in that case (301 U.S. at p. 332): “*. . . our Constitution, 
laws and policies have no extraterritorial operation, unless in respect of our 
own citizens. . . . What another country has done in the way of taking 
over property of its nationals, and especially of its corporations, is not a 
matter for judicial consideration here. Such nationals must look to their 
own government for any redress to which they may be entitled.” 

But it is urged that different considerations apply in case of the foreign 
creditors * to whom the New York Court of Appeals (255 N. Y. 415) ordered 
distribution of these funds. The argument is that their rights in these 
funds have vested by virtue of the New York decree; that to deprive them 
of the property would violate the Fifth Amendment which extends its pro- 
tection to aliens as well as to citizens; and that the Litvinov assignment can- 
not deprive New York of its power to administer the balance of the fund in 
accordance with its laws for the benefit of these creditors. 

At the outset it should be noted that, so far as appears, all creditors whose 
claims arose out of dealings with the New York branch have been paid. 
Thus we are not faced with the question whether New York’s policy of 
protecting the so-called local creditors by giving them priority in the assets 
deposited with the state (Matter of People, 242 N. Y. 148, 158-159) should 


and that the Government of the Union of Soviet Socialist Republics did release and assign 
all such amounts to the Government of the United States by virtue of the note addressed 
by me to the President of the United States on November 16, 1933. 

“T have the honor, therefore, to confirm the understanding, as expressed in your note of 
January 7, 1937, which the Government of the United States has in this matter, concerning 
the law of the Russian Socialist Federated Soviet Republic, the Constitution and laws of the 
Union of Soviet Socialist Republics, and the intention and purpose of the Government of 
the Union of Soviet Socialist Republics in the above-mentioned assignment.” 

*In view of the disposition which we make of this case, we express no view on whether 
these creditors would be barred from asserting their claims here by virtue of the ruling in 
Canada Southern Ry. Co. v. Gebhard, 109 U. S. 527, 538, that ‘anything done at the legal 
home of the corporation, under the authority of such laws, which discharges it from liability 
there, discharges it everywhere.” 
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be recognized within the rule of Clark v. Williard, 294 U.S. 211, or should 
yield to the federal policy expressed in the international compact or agree- 
ment. Santovincenzo v. Egan, 284 U. 8. 30, 40; United States v. Belmont, 
supra. We intimate no opinion on that question. The contest here is 
between the United States and creditors of the Russian corporation who, 
we assume, are not citizens of this country and whose claims did not arise 
out of transactions with the New York branch. The United States is seek- 
ing to protect not only claims which it holds but also claims of its nationals. 
H. Rep. No. 865, 76th Cong., Ist Sess. Such claims did not arise out of 
transactions with this Russian corporation; they are, however, claims against 
Russia or its nationals. The existence of such claims and their non-pay- 
ment had for years been one of the barriers to recognition of the Soviet 
régime by the executive department. Graham, “Russian-American Rela- 
tions, 1917-1933: An Interpretation,’ 28 Am. Pol. Sc. Rev. 387; 1 Hack- 
worth, Digest of International Law (1940), pp. 302-304. The purpose of the 
discussions leading to the policy of recognition was to resolve “‘all questions 
outstanding” between the two nations. Establishment of Diplomatic Re- 
lations with the Union of Soviet Socialist Republics, Dept. of State, Eastern 
European Series, No. 1 (1933), p. 1. Settlement of all American claims 
against Russia was one method of removing some oJ the prior objections to 
recognition based on the Soviet policy of nationalization. The Litvinov 
assignment was not only part and parcel of the new policy of recognition 
(td., p. 13); it was also the method adopted by the executive department for 
alleviating in this country the rigors of nationalization. Congress tacitly 
recognized that policy. Acting in anticipation of the realization of funds 
under the Litvinov assignment (H. Rep. No. 865, 76th Cong., Ist Sess.) 
it authorized the appointment of a commissioner to determine the claims of 
American nationals against the Soviet Government. Joint Resolution of 
August 4, 1939, 53 Stat. 1199. 

If the President had the power to determine the policy which was to 
govern the question of recognition, then the Fifth Amendment does not 
stand in the way of giving full force and effect to the Litvinov assignment. 
To be sure, aliens as well as citizens are entitled to the protection of the Fifth 
Amendment. Russian Volunteer Fleet v. United States, 282 U. 8. 481. 
A state is not precluded, however, by the Fourteenth Amendment from ac- 
cording priority to local creditors as against creditors who are nationals of 
foreign countries and whose claims arose abroad. Disconto Gesellschaft 
v. Umbreit, 208 U. S. 570. By the same token, the Federal Government 
is not barred by the Fifth Amendment from securing for itself and our na- 
tionals priority against such creditors. And it matters not that the pro- 
cedure adopted by the Federal Government is globular and involves a re- 
grouping of assets. There is no Constitutional reason why this Government 
need act as the collection agent for nationals of other countries when it 
takes steps to protect itself or its own nationals on external debts. There is 
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no reason why it may not through such devices as the Litvinov assignment 
make itself and its nationals whole from assets here before it permits such 
assets to go abroad in satisfaction of claims of aliens made elsewhere and 
not incurred in connection with business conducted in this country. The 
fact that New York has marshaled the claims of the foreign creditors here 
involved and authorized their payment does not give them immunity from 
that general rule. 

If the priority had been accorded American claims by treaty with Russia, 
there would be no doubt as to its validity. Cf. Santovincenzo v. Egan, 
supra. The same result obtains here. The powers of the President in the 
conduct of foreign relations included the power, without consent of the Sen- 
ate, to determine the public policy of the United States with respect to the 
Russian nationalization decrees. ‘‘What government is to be regarded 
here as representative of a foreign sovereign state is a political rather than a 
judicial question, and is to be determined by the political department of the 
government.”” Guaranty Trust Co. v. United States, supra, p. 137. That 
authority is not limited to a determination of the government to be recog- 
nized. It includes the power to determine the policy which is to govern 
the question of recognition. Objections to the underlying policy as well as 
objections to recognition are to be addressed to the political department and 
not to the courts. See Guaranty Trust Co. v. United States, supra, p. 138; 
Kennett v. Chambers, 14 How. 38, 50-51. As we have noted, this court in 
the Belmont case recognized that the Litvinov assignment was an inter- 
national compact which did not require the participation of the Senate. 
It stated (301 U. S. pp. 330-331): ‘There are many such compacts, of which 
a protocol, a modus vivendi, a postal convention, and agreements like that 
now under consideration are illustrations.”” And see Monaco v. Mississippi, 
292 U. 8. 313, 331; United States v. Curtiss-Wright Corp., 299 U.S. 304, 318. 
Recognition is not always absolute; it is sometimes conditional. 1 Moore, 
International Law Digest (1906), pp. 73-74; 1 Hackworth, Digest of Inter- 
national Law (1940), pp. 192-195. Power to remove such obstacles to full 
recognition as settlement of claims of our nationals (Levitan, ‘‘ Executive 
Agreements,” 35 Ill. L. Rev. 365, 382-385) certainly is a modest implied 
power of the President who is the “‘sole organ of the federal government in 
the field of international relations.’’ United States v. Curtiss-Wright Corp., 
supra, p. 320. Effectiveness in handling the delicate problems of foreign 
relations requires no less. Unless such a power exists, the power of recogni- 
tion might be thwarted or seriously diluted. No such obstacle can be 
placed in the way of rehabilitation of relations between this country and 
another nation, unless the historic conception of the powers and responsi- 
bilities of the President in the conduct of foreign affairs (see Moore, “Treaties 
and Executive Agreements,” 20 Pol. Sc. Q. 385, 403-417) is to be drastically 
revised. It was the judgment of the political department that full recogni- 
tion of the Soviet Government required the settlement of all outstanding 
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problems including the claims of our nationals. Recognition and the Lit- 
vinov assignment were interdependent. We would usurp the executive 
function if we held that that decision was not final and conclusive in the 
courts. 

“All constitutional acts of power, whether in the executive or in the ju- 
dicial department, have as much legal validity and obligation as if they 
proceeded from the legislature; . . .”” The Federalist, No. 64. A treaty is 
a “Law of the Land” under the supremacy clause (Art. VI, Cl. 2) of the 
Constitution. Such international compacts and agreements as the Litvinov 
assignment have a similar dignity. United States v. Belmont, supra, p. 331. 
See Corwin, The President, Office & Powers (1940), pp. 228-240. 

It is of course true that even treaties with foreign nations will be carefully 
construed so as not to derogate from the authority and jurisdiction of the 
states of this nation unless clearly necessary to effectuate the national policy. 
Guaranty Trust Co. v. United States, supra, p. 143 and cases cited. For 
example in Todok v. Union State Bank, 281 U.S. 449, this court took pains 
in its construction of a treaty, relating to the power of an alien to dispose 
of property in this country, not to invalidate the provisions of state law 
governing such dispositions. Frequently the obligation of a treaty will 
be dependent on state law. Prevost v. Greneaux, 19 How. 1. But state 
law must yield when it is inconsistent with or impairs the policy or provisions 
of a treaty or of an international compact or agreement. See Nielsen ». 
Johnson, 279 U. 8. 47. Then the power of a state to refuse enforcement of 


rights based on foreign law which runs counter to the public policy of the 
forum (Griffin v. McCoach, 313 U. S. 498, 506) must give way before the 
superior federal policy evidenced by a treaty or international compact or 
agreement. Santovincenzo v. Egan, supra; United States v. Belmont, 


supra. 

Enforcement of New York’s policy as formulated by the Moscow case 
would collide with and subtract from the federal policy, whether it was pre- 
mised on the absence of extraterritorial effect of the Russian decrees, the con- 
ception of the New York branch as a distinct juristic personality, or disap- 
proval by New York of the Russian program of nationalization.? For the 
Moscow ease refuses to give effect or recognition in New York to acts of the 


® In this connection it should be noted that § 977 (b) of the New York Civil Practice Act 
provides for the appointment of a receiver to liquidate local assets of a foreign corporation 
where, inter alia, it has been dissolved, liquidated, or nationalized. Subdivision 19 of that 
section provides in part: 

“*. . . such liquidation, dissolution, nationalization, expiration of its existence, or repeal, 
suspension, revocation or annulment of its charter or organic law in the country of its dom!- 
cile, or any confiscatory law or decree thereof, shall not be deemed to have any extra-terti- 
torial effect or validity as to the property, tangible or intangible, debts, demands or choses 
in action of such corporation within the state or any debts or obligations owing to such 
corporation from persons, firms or corporations residing, sojourning or doing business in 
the state.”’ 
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Soviet Government which the United States by its policy of recognition 
agreed no longer to question. Enforcement of such state policies would in- 
deed tend to restore some of the precise impediments to friendly relations 
which the President intended to remove on inauguration of the policy of 
recognition of the Soviet Government. In the first place, such action by 
New York, no matter what gloss be given it, amounts to official disapproval 
or non-recognition of the nationalization program of the Soviet Government. 
That disapproval or non-recognition is in the face of a disavowal by the 
United States of any official concern with that program. It is in the face 
of the underlying policy adopted by the United States when it recognized the 
Soviet Government. In the second place, to the extent that the action 
of the state in refusing enforcement of the Litvinov assignment results in re- 
duction or non-payment of claims of our nationals, it helps keep alive one 
source of friction which the policy of recognition intended to remove. Thus 
the action of New York tends to restore some of the precise irritants which 
had long affected the relations between these two great nations and which 
the policy of recognition was designed to eliminate. 

We recently stated in Hines v. Davidowitz, 312 U.S. 52, 68, that the field 
which affects international relations is ‘‘the one aspect of our government 
that from the first has been most generally conceded imperatively to demand 
broad national authority’’; and that any state power which may exist ‘“‘is 
restricted to the narrowest of limits.’”? There we were dealing with the ques- 
tion as to whether a state statute regulating aliens survived a similar federal 
statute. We held that it did not. Here we are dealing with an exclusive 
federal function. If state laws and policies did not yield before the exercise 
of the external powers of the United States, then our foreign policy might be 
thwarted. These are delicate matters. If state action could defeat or alter 
our foreign policy, serious consequences might ensue. The nation as a 
whole would be held to answer if a state created difficulties with a foreign 
Power. Cf. Chy Lung v. Freeman, 92 U. S. 275, 279-280. Certainly the 
conditions for ‘‘enduring friendship”’ between the nations, which the policy 
of recognition in this instance was designed to effectuate,'® are not likely to 
flourish where contrary to national policy a lingering atmosphere of hostility 
is created by state action. 

Such considerations underly the principle of Oetjen v. Central Leather Co., 
246 U. S. 297, 302-303, that when a revolutionary government is recognized 
as a de jure government, ‘‘such recognition is retroactive in effect and vali- 
dates all the actions and conduct of the government so recognized from the 
commencement of its existence.’ They also explain the rule expressed in 
Underhill v. Hernandez, 168 U.S. 250, 252, that ‘the courts of one country 
will not sit in judgment on the acts of the government of another done within 
its own territory.” 


'* Establishment of Diplomatic Relations with the Union of Soviet Socialist Republics, supra, 
note 1, p. 20. 
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The action of New York in this case amounts in substance to a rejection 
of a part of the policy underlying recognition by this nation of Soviet Russia. 
Such power is not accorded a state in our constitutional system. To permit 
it would be to sanction a dangerous invasion of federal authority. For it 
would ‘‘imperil the amicable relations between governments and vex the 
peace of nations.”’ Oecetjen v. Central Leather Co., supra, p. 304. It would 
tend to disturb that equilibrium in our foreign relations which the political 
departments of our national government had diligently endeavored to 
establish. 

We repeat that there are limitations on the sovereignty of the states. No 
state can rewrite our foreign policy to conform to its own domestic policies. 
Power over external affairs is not shared by the states; it is vested in the na- 
tional government exclusively. It need not be so exercised as to conform to 
state laws or state policies whether they be expressed in constitutions, 
statutes, or judicial decrees. And the policies of the states become wholly 
irrelevant to judicial inquiry, when the United States, acting within its 
constitutional sphere, seeks enforcement of its foreign policy in the courts. 
For such reasons, Mr. Justice Sutherland stated in United States v. Belmont, 
supra, p. 331, ‘In respect of all international negotiations and compacts, and 
in respect of our foreign relations generally, state lines disappear. As to 
such purposes the State of New York does not exist.’ 

We hold that the right to the funds or property in question became vested 
in the Soviet Government as the successor to the First Russian Insurance 


Co.; that this right has passed to the United States under the Litvinov assign- 
ment; and that the United States is entitled to the property as against the 
corporation and the foreign creditors. 

The judgment is reversed and the cause is remanded to the Supreme Court 
of New York for proceedings not inconsistent with this opinion. 


It is so ordered. 


Mr. Justice Reep and Mr. Justice Jackson did not participate in the 
consideration or decision of this case. 


Mr. Justice FRANKFURTER. 


The nature of the controversy makes it appropriate to add a few observa- 
tions to my brother Doveuas’ opinion. 

Legal ideas like other organisms cannot survive severance from their 
congenial environment. Concepts like “situs” and “jurisdiction” and 
“‘comity’’ summarize views evolved by the judicial process, in the absence 
of controlling legislation, for the settlement of domestic issues. To utilize 
such concepts for the solution of controversies international in nature, even 
though they are presented to the courts in the form of a private litigation, is 
to invoke a narrow and inadmissible frame of reference. 

The expropriation decrees of the U.S.S.R. gave rise to extensive litigation 
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among various classes of claimants to funds belonging to Russian companies 
doing business or keeping accounts abroad. England and New York were 
the most active centers of this litigation. The opinions in the many cases 
before their courts constitute a sizeable library. They all derive from a 
single theme—the effect of the Russian expropriation decrees upon particu- 
lar claims, in some cases before and in some cases after recognition of the 
U.S.S.R., either de jure or de facto. One cannot read this body of judicial 
opinions, in the Divisional Court, the Court of Appeal and the House of 
Lords, in the New York Supreme Court, the Appellate Division, and the 
Court of Appeals, and not be left with the conviction that they are the 
product largely of casuistry, confusion, and indecision. See Jaffe, Judicial 
Aspects of Foreign Relations, passim. The difficulties were inherent in the 
problems that confronted the courts. They were due to what Chief Judge 
Cardozo called ‘‘the hazards and embarrassments growing out of the con- 
fiseatory decrees of the Russian Soviet Republic,’ Matter of People (Russian 
Reinsurance Co.), 255 N. Y. 415, 420, and to the endeavor to adjust these 
“hazards and embarrassments” to ‘“‘the largest considerations of public 
policy and justice,” James & Co. v. Second Russian Insurance Co., 239 N. Y. 
248, 256, when private claims to funds covered by the expropriation decrees 
were before the courts, particularly at a time when non-recognition was our 
national policy. 

The opinions show both the English and the New York courts struggling 
to deal with these business consequences of major international complica- 


tions through the application of traditional judicial concepts. ‘‘Situs,”’ 
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“jurisdiction,” ‘“‘comity,” ‘‘domestication’’ and ‘“‘dissolution”’ of corpora- 
tions, and other legal ideas that often enough in litigation of a purely domes- 
tic nature prove their limitations as instruments for solution or even as 
means for analysis, were pressed into service for adjudicating claims whose 
international implications could not be sterilized. This accounts for the 
divergence of views among the judges and for such contradictory and con- 
fusing rulings as the series of New York cases, from Wulfsohn v. Soviet 
Republic, 234 N. Y. 372, to the ruling now under review, Moscow Fire Ins. 
Co. v. Bank of New York and Trust Co., 280 N. Y. 286, accounts for Russian 
Commercial and Industrial Bank v. Comptoir d’Escompte de Mulhouse, 
[1925] A. C. 112, compared with Lazard Brothers & Co. v. Midland Bank, 
1933] A. C. 289, and for the fantastic decision in Lehigh Valley R. Co. »v. 
State of Russia, 21 F. 2d 396, in which the Kerensky régime was treated as 
the existing Russian Government a decade after its extinction. 

Courts could hardly escape perplexities when citizens asserted claims to 
Russian funds within the control of the forum. But a totally different situa- 
tion was presented when all claims of local creditors were satisfied and only 
the conflicting claims of Russia and of former Russian creditors were in- 
volved. In the particular circumstances of Russian insurance companies 
doing business in New York, the State Superintendent of Insurance took 
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possession of the assets of the Russian branches in New York to conserve 
them for the benefit of those entitled to them. Liquidation followed, domes- 
tic creditors and policy holders were paid, and the Superintendent found a 
large surplus on his hands. As statutory liquidator, the Superintendent of 
Insurance took the ground that “‘in view of the hazards and uncertainties of 
the Russian situation, the surplus should not be paid to any one, but should 
be left in his hands indefinitely, until a government recognized by the United 
States shall function in the territory of what was once the Russian Empire.” 
255 N. Y. 415,421. Sothe Appellate Division decreed. 229 App. Div. 637. 
But the Court of Appeals reversed and the scramble among the foreign claim- 
ants was allowed to proceed. 255 N. Y. 415. The Court of Appeals held 
that the retention of the surplus funds in the custody of the Superintendent 
of Insurance until the international relations between the United States and 
Russia had been formalized ‘‘did not solve the problem. It adjourned it 
sine die.” But adjournment it may be suggested, is sometimes a construc- 
tive interim solution to avoid a temporizing and premature measure giving 
rise to new difficulties. Such I believe to have been the mischief that was 
bound to follow the rejection of the Superintendent’s policy of conservation 
of the surplus Russian funds until recognition. Their disposition was in- 
escapably entangled in recognition. 

In the immediate case the United States sues, in effect, as the assignee of 
the Russian Government for claims by that government against the Russian 
Insurance Company for monies on deposit in New York to which no Ameri- 
can citizen makes claim. No manner of speech can change the central fact 
that here are monies which belonged to a Russian company and for which 
the Russian Government has decreed payment to itself. 

And so the question is whether New York can bar Russia from realizing 
on its decrees against these funds in New York after formal recognition by 
the United States of Russia and in light of the circumstances that led up to 
recognition and the exchange of notes that attended it. For New York 
to deny the effectiveness of these Russian decrees under such circumstances 
would be to oppose, at least in some respects, its notions as to the effect 
which should be accorded recognition as against that entertained by the 
national authority for conducting our foreign affairs. And the result is the 
same whether New York accomplishes it because its courts invoke judicial 
views regarding the enforcement of foreign expropriation decrees, or regard- 
ing the survival in New York of a Russian business which according to Rus- 
sian law had ceased to exist, or regarding the power of New York courts 
over funds of Russian companies owing from New York creditors. If this 
court is not bound by the construction which the New York Court of Appeals 
places upon complicated transactions in New York in determining whether 
they come within the protection of the Constitution against impairing the 
obligations of contract, we certainly should not be bound by that court’s 
construction of transactions so entangled in international significance as the 
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status of New York branches of Russian companies and the disposition of 
their assets. Compare Appleby v. City of New York, 271 U. 8. 364, and 
Irving Trust Company v. Day, 314 U.S.—. When the decision of a ques- 
tion of fact or of local law is so interwoven with the decision of a question of 
national authority that the one necessarily involves the other, we are not 
foreclosed by the state court’s determination of the facts or of the local law. 
Otherwise national authority could be frustrated by local rulings. See 
Creswill v. Knights of Pythias, 225 U. 8. 246; Davis v. Wechsler, 263 U.S. 22. 

It is not consonant with the sturdy conduct of our foreign relations that 
the effect of Russian decrees upon Russian funds in this country should de- 
pend on such gossamer distinctions as those by which courts have determined 
that Russian branches survive the death of their Russian origin. When 
courts deal with such essentially political phenomena as the taking over of 
Russian businesses by the Russian Government by resorting to the forms and 
phrases of conventional corporation law, they inevitably fall into a dialectic 
quagmire. With commendable candor, the House of Lords frankly confessed 
as much when it practically overruled Russian Commercial and Industrial 
Bank v. Comptoir d’Escompte de Mulhouse, supra, saying through Lord 
Wright, ‘‘the whole matter has now to be reconsidered in the light of new 
evidence and of the historical evolution of ten years.’”’ Lazard Brothers 
& Co. v. Midland Bank, [1933] A. C. 289, 300. 

For we are not dealing here with physical property—whether chattels or 
realty. We are dealing with intangible rights, with choses in action. The 
fact that these claims were reduced to money does not change the character 
of the claims and certainly is too tenuous a thread on which to determine 
issues affecting the relation between nations. Corporeal property may give 
rise to rules of law which, we have held, even in purely domestic controversies 
ought not to be transferred to the adjudication of impalpable claims such as 
are here in controversy. Curry v. MeCanless, 307 U. S. 357, 363 et seq. 

As between the states, due regard for their respective governmental acts is 
written into the Constitution by the full faith and credit clause (Art. IV, § 1). 
But the scope of its operation—when may the policy of one state deny the 
consequences of a transaction authorized by the laws of another—has given 
rise to a long history of judicial subtleties which hardly commend themselves 
for transfer to the solution of analogous problems between friendly nations. 
See Huntington v. Attrill, 146 U. S. 657; Finney v. Guy, 189 U. S. 335; 
Milwaukee County v. White Co., 296 U. S. 268; Pacific Ins. Co. v. Comm'n, 
306 U. S. 493, 502; Pink v. A. A. A. Highway Express, 314 U. S.—. 

For more than fifteen years formal relations between the United States 
and Russia were broken because of serious differences between the two coun- 
tries regarding the consequences to us of two major Russian policies. This 
complicated process of friction, abstention from friendly relations, efforts at 
accommodation, and negotiations for removing the causes of friction, are 
summarized by the delusively simple concept of ‘‘non-recognition.”” The 
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history of Russo-American relations leaves no room for doubt that the two 
underlying sources of difficulty were Russian propaganda and expropriation. 
Had any state court during this period given comfort to the Russian views 
in this contest between its government and ours, it would, to that extent, 
have interfered with the conduct of our foreign relations by the Executive 
even if it had purported to do so under the guise of enforcing state law in a 
matter of local policy. On the contrary, during this period of non-recogni- 
tion New York denied Russia access to her courts and did so on the single 
and conclusive ground: ‘‘ We should do nothing to thwart the policy which 
the United States has adopted.’’ Russian Republic v. Cibrario, 235 N. Y. 
255, 263. Similarly, no invocation of a local rule governing ‘‘situs’’ or the 
survival of a domesticated corporation, however applicable in an ordinary 
case, is within the competence of a state court if it would thwart to any ex- 
tent ‘‘the policy which the United States has adopted”’ when the President 
reéstablished friendly relations in 1933. 

And it would be thwarted if the judgment below were allowed to stand. 

That the President’s control of foreign relations includes the settlement of 
claims is indisputable. Thus, referring to the adhesion of the United States 
to the Dawes Plan, Secretary of State Hughes reported “‘that this agreement 
was negotiated under the long-recognized authority of the President of the 
United States to arrange for the payment of claims in favor of the United 
States and its nationals. The exercise of this authority has many illustra- 
tions, one of which is the Agreement of 1901 for the so-called Boxer Indem- 
nity.”’ (Secretary Hughes to President Coolidge, February 3, 1925, MS., 
Department of State, quoted in 5 Hackworth, Digest of Int. Law, c. 16, § 514.) 
The President’s power to negotiate such a settlement is the same whether it 
is an isolated transaction between this country and a friendly nation, or is 
part of a complicated negotiation to restore normal relations, as was the case 
with Russia. 

That the power to establish such normal relations with a foreign country 
belongs to the President is equally indisputable. Recognition of a foreign 
country is not a theoretical problem or an exercise in abstract symbolism. 
It is the assertion of national power directed towards safeguarding and pro- 
moting our interests and those of civilization. Recognition of a revolution- 
ary government normally involves the removal of areas of friction. As 
often as not, areas of friction are removed by the adjustment of claims 
pressed by this country on behalf of its nationals against a new régime. 

Such a settlement was made by the President when this country resumed 
normal relations with Russia. The two chief barriers to renewed friendship 
with Russia—intrusive propaganda and the effects of expropriation decrees 
upon our nationals—were at the core of our negotiations in 1933, as they had 
been for a good many years. The exchanges between the President and 
Ambassador Litvinov must be read not in isolation but as the culmination of 
difficulties and dealings extending over fifteen years. And they must be 
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read not as self-contained technical documents, like a marine insurance con- 
tract or a bill of lading, but as characteristically delicate and elusive expres- 
sions of diplomacy. The draftsmen of such notes must save sensibilities and 
avoid the explicitness on which diplomatic negotiations so easily founder. 
The controlling history of the Soviet régime and of this country’s relations 
with it must be read between the lines of the Roosevelt-Litvinov agreement. 
One needs to be no expert in Russian law to know that the expropriation 
decrees intended to sweep the assets of Russian companies taken over by 
that government into Russia’s control no matter where those assets were 
credited. Equally clear is it that the assignment by Russia meant to give 
the United States as part of the comprehensive settlement everything that 
Russia claimed under its laws against Russians. It does violence to the 
course of negotiations between the United States and Russia and to the scope 
of the final adjustment to assume that a settlement thus made on behalf of 
the United States—to settle both money claims and to soothe feelings—was 
to be qualified by the variant notions of the courts of the forty-eight states 
regarding “‘situs’”’ or ‘‘jurisdiction”’ over intangibles or the survival of ex- 
tinct Russian corporations. In our dealings with the outside world the 
United States speaks with one voice and acts as one, unembarrassed by the 
complications as to domestic issues which are inherent in the distribution of 
political power between the national government and the individual states. 


Mr. Chief Justice Stons, dissenting. 


I think the judgment should be affirmed. 

As my brethren are content to rest their decision on the authority of the 
dictum in United States v. Belmont, 301 U. S. 324, without the aid of any 
pertinent decision of this court, I think a word should be said of the authority 
and reasoning of the Belmont case and of the principles which I think are 
controlling here. 

In the Belmont case the United States brought suit in the federal court to 
recover a debt alleged to be due upon a deposit account of a Russian national 
with a New York banker. The complaint set up the confiscation of the ac- 
count by decrees of the Soviet Government and the transfer of the debt to 
the United States by the Litvinov assignment, concurrently with our diplo- 
matic recognition of that government. It was not alleged, nor did it appear, 
that the New York courts had, subsequent to recognition, refused to give 
effect to the Soviet decrees as operating to transfer the title of Russian na- 
tionals to property located in New York. No such national or any adverse 
claimant was a party to the suit. In sustaining the complaint against 
demurrer this court said (p. 332): ‘“‘In so holding, we deal only with the case 
as now presented and with the parties now before us. We do not consider 
the status of adverse claims, if there be any, of others not parties to this ac- 
tion. And nothing we have said is to be construed as foreclosing the asser- 
tion of any such claim to the fund involved, by intervention or other ap- 
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propriate proceeding. We decide only that the complaint alleges facts 
sufficient to constitute a cause of action against the respondents.”’ 

The questions thus explicitly reserved are presented by the case now be- 
fore us. The courts of New York, in the exercise of the constitutional au- 
thority ordinarily possessed by state courts to declare the rules of law ap- 
plicable to property located within their territorial limits, have refused to 
recognize the Soviet decrees as depriving creditors and other claimants rep- 
resenting the interests of the insurance company of their rights under New 
York law. Numerous individual creditors and other claimants, and the 
New York Superintendent of Insurance, who represents all claimants, are 
parties to the present suit and assert their claims to the exclusion of the 
United States. 

It is true that this court, in the Belmont case, indulged in some remarks 
as to the effect on New York law of our diplomatic recognition of the Soviet 
Government and of the assignment of all its claims against American na- 
tionals to the United States. Upon the basis of these observations it thought 
that the New York courts were bound to recognize and apply the Soviet 
decrees to property which was located in New York when the decrees were 
promulgated. But all this was predicated upon the mistaken assumption 
that by disregarding the decrees the New York courts would be giving an 
extraterritorial effect to New York law. These observations were irrelevant 
to the decision there announced and, for reasons shortly to be given, I think 
plainly inapplicable here. They were but obiter dicta which, so far as they 
have not been discredited by our decision in Guaranty Trust Co. v. United 
States, 304 U. 8. 126, and so far as they now merit it “‘may be respected, 
but ought not to control the judgment in a subsequent suit, when the very 
point is presented for decision.’’ Chief Justice Marshall in Cohens ». Vir- 
ginia, 6 Wheat. 264, 399; Mr. Justice Sutherland in Williams v. United 
States, 289 U. S. 553, 568. 

We have no concern here with the wisdom of the rules of law which the 
New York courts have adopted in this case or their consonance with the 
most enlightened principles of jurisprudence. State questions do not be- 
come federal questions because they are difficult or because we may think 
that the state courts have given wrong answers to them. The only ques- 
tions before us are whether New York has constitutional authority to adopt 
its own rules of law defining rights in property located in the state, and if so 
whether that authority has been curtailed by the exercise of a superior fed- 
eral power by recognition of the Soviet Government and acceptance of its 
assignment to the United States of claims against American nationals, in- 
cluding the New York property. 

I shall state my grounds for thinking that the pronouncements in the 
Belmont case, on which the court relies for the answer to these questions, 
are without the support of reason or accepted principles of law. No one 
doubts that the Soviet decrees are the acts of the government of the Russian 
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state which is sovereign in its own territory, and that in consequence of our 
recognition of that government they will be so treated by our State Depart- 
ment. As such, when they affect property which was located in Russia 
at the time of their promulgation, they are subject to inquiry if at all only 
through our State Department and not in our courts. Underhill v. Her- 
nandez, 168 U. 8. 250; Oetjen v. Central Leather Co., 246 U. S. 297; Ricaud 
v. American Metal Co., 246 U. 8. 304, 308-10; Salimoff & Co. v. Standard 
Oil Co., 262 N. Y. 220. But the property to which the New York judgment 
relates has at all relevant times been in New York in the custody of the 
Superintendent of Insurance as security for the policies of the insurance 
company, and is now in the Superintendent’s custody as Liquidator acting 
under the direction of the New York courts. United States v. Bank of 
New York Co., 296 U. S. 463, 478-79. In administering and distributing 
the property thus within their control, the New York courts are free to apply 
their own rules of law including their own doctrines of conflict of laws, see 
Erie Railroad v. Tompkins, 304 U. S. 64, 78; Griffin v. McCoach, 313 U. S. 
498; Kryger v. Wilson, 242 U.S. 171, 176, except in so far as they are subject 
to the requirements of the full faith and credit clause—a clause applicable 
only to the judgments and public acts of states of the Union and not those of 
foreign states. Aetna Life Insurance Co. v. Tremblay, 223 U. S. 185; ef. 
Bank of Augusta v. Earle, 13 Pet. 519, 589-90; Bond v. Hume, 243 U. S. 
15, 21-22. 

This court has repeatedly decided that the extent to which a state court 
will follow the rules of law of a recognized foreign country in preference to 
its own is wholly a matter of comity, and that in the absence of relevant 
treaty obligations the application in the courts of a state of its own rules of 
law rather than those of a foreign country raises no federal question. Rose 
v. Himely, 4 Cranch 241; Harrison v. Sterry, 5 Cranch 289; United States ». 
Crosby, 7 Cranch 115; Oakey v. Bennett, 11 How. 33, 43-46; Hilton »v. 
Guyot, 159 U. S. 113, 165-66; Disconto Gesellschaft v. Umbreit, 208 U. S. 
570; cf. Baglin v. Cusenier, 221 U.S. 580, 594-97; United States v. Guaranty 
Trust Co., 293 U. 8. 340, 345-47. This is equally the case when a state of 
the Union refuses to apply the law of a sister state, if there is no question of 
full faith and credit, Kryger v. Wilson, supra; Finney v. Guy, 189 U. S. 335, 
340, 346; Alropa Corp. v. Kirchwehm, 313 U. 8. 549; see Milwaukee County 
v. White Co., 296 U. S. 268, 272-73, or due process, Home Ins. Co. v. Dick, 
281 U. S. 397. So clearly was this thought to be an appropriate exercise of 
the power of a forum over property within its territorial jurisdiction that this 
court, in Ingenohl v. Olsen & Co., 273 U.S. 541, 544-45, accepted as beyond 
all doubt the right of the British courts in Hong Kong to refuse recognition 
to the American Alien Property Custodian’s transfer of exclusive rights to 
the use of a trademark in Hong Kong, and the court gave effect here to the 
Hong Kong judgment. 

In the application of this doctrine this court has often held that a state 
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following its own law and policy may refuse to give effect to a transfer made 
elsewhere of property which is within its own territorial limits. Green v. 
Van Buskirk, 5 Wall. 307, 311-12; Hervey v. Rhode Island Locomotive 
Works, 93 U. 8. 664; Security Trust Co. v. Dodd, Mead & Co., 173 U. S. 
624; Clark v. Williard, 292 U. 8. 112, 122; Clark v. Williard, 294 U.S. 211. 
So far is a state free in this respect that the full faith and credit clause does 
not preclude the attachment by local creditors of the property within the 
state of a foreign corporation, all of whose property has been previously 
transferred in the state of its incorporation to a statutory successor for the 
benefit of creditors. Clark v. Williard, swpra; Fischer v. American United 
Life Ins. Co., No. 91, decided this term. Due process under the Fifth 
Amendment, the benefits of which extend to alien friends as well as to citi- 
zens, Russian Volunteer Fleet v. United States, 282 U. S. 481, does not call 
for any different conclusion. Disconto Gesellschaft v. Umbreit, supra, 
579-80. 

At least since 1797, Barclay v. Russell, 3 Vesey, Jr., 424, 428, 433, the 
English courts have consistently held that foreign confiscatory decrees do 
not operate to transfer title to property located in England even if the de- 
crees were so intended, whether the foreign government has or has not been 
recognized by the British Government. Lecouturier v. Rey, [1910] A. C. 
262, 265. Cf. also Folliott v. Ogden, 1 H. Black. 123, 135-36, affirmed 3 
T. R. 726, affirmed, 4 Brown’s Cases in Parl., 111; and Wolff v. Oxholm, 6 
M. & S. 92, both of which may have carried the doctrine of non-recognition 
of foreign confiscatory decrees even further. See Holdsworth, ‘‘The History 
of Acts of State in English Law,” 41 Columbia L. Rev. 1313, 1325-26. The 
English courts have applied this rule in litigation arising out of the Russian 
decrees, holding that they are not effectual to transfer title to property situ- 
ated in Great Britain. Sedgwick Collins & Co. v. Rossia Insurance Co., 
[1926] 1 K. B. 1, 15, affirmed, [1927] A. C. 95; The Jupiter (No. 3), [1927] 
P. 122, 14446, affirmed, [1927] P. 250, 253-55; In re Russian Bank for For- 
eign Trade, [1933] 1 Ch. 745, 767-68. The same doctrine has prevailed in 
the case of the Spanish confiscatory decrees, Banco de Vizcaya v. Don Al- 
fonso, [1935] 1 K. B. 140, 144-45, as well as with respect to seizures by the 
American Alien Property Custodian. Sutherland v. Administrator of Ger- 
man Property, [1934] 1 K. B. 423; and see the decision of the British court 
for Hong Kong discussed in Ingenohl v. Olsen & Co., supra, and the Privy 
Council’s decision in Ingenohl v. Wing On & Co., 44 Patents Journal 343, 
359-60. In no case in which there was occasion to decide the question has 
recognition been thought to have subordinated the law of the forum, with 
respect to property situated within its territorial jurisdiction, to that of the 
recognized state. Never has the forum’s refusal to follow foreign transfers 
of title to such property been considered inconsistent with the most friendly 
relations with the recognized foreign government, or even with an active 
military alliance at the time of the transfer. 
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It is plain that under New York law the claimants in this case, both credi- 
tors and those asserting rights of the insurance company, have enforcible 
rights with respect to the property located there which have been recognized 
though not created by the judgments of its courts. The conclusion is in- 
escapable that had there been no assignment and this suit had been main- 
tained by the Soviet Government subsequent to recognition, or by a private 
individual claiming under an assignment from it, the decision of the New 
York court would have presented no question reviewable here. 

The only question remaining is whether the circumstances in the present 
case that the Russian decrees preceded recognition and that the assignment 
was to the United States, which here appears in the rdle of plaintiff, call for 
any different result. If they do, then recognition and the assignment have 
operated to give to the United States rights which its assignor did not have. 
They have compelled the state to surrender its own rules of law applicable to 
property within its limits, and to substitute rules of Russian law for them. 
A potency would thus be attributed to the recognition and assignment which 
is lacking to the full faith and credit clause of the Constitution. See Clark 
v. Williard, supra, Fischer v. American United Life Ins. Co., supra. 

In deciding any federal question involved, it can make no difference to us 
whether New York has chosen to express its public policy by statute or 
merely by the common law determinations of its courts. Erie Railroad v. 
Tompkins, supra; Skiriotes v. Florida, 313 U.S. 69, 79; Hebert v. Louisiana, 
272 U. S. 312, 316. The state court’s repeated declaration of a policy of 
treating the New York branch of the insurance company as a “complete 
and separate organization” would permit satisfaction of whatever claims of 
foreign creditors, as well as those of sister states, that New York deems 
provable against the local fund. But if my brethren are correct in conclud- 
ing that all foreign creditors must be deprived of access to the fund, it would 
seem to follow—since the Soviet decrees have exempted no class of creditors 
—that the rights of creditors in New York or in sister states, or any other 
rights in the property recognized by New York law, must equally be ousted 
by virtue of the extraterritorial effect given to the decrees by the present 
decision. For statutory priorities of New York policyholders or New York 
lienholders, and the common law priorities and system of distribution which 
the judgment below endeavored to effectuate and preserve intact, must alike 
yield to the superior force said to have been imparted to the Soviet decrees 
by the recognition and assignment. Nothing in the Litvinov assignment or 
in the negotiations for recognition suggests an intention to impose upon the 
states discriminations between New York and other creditors which would 
sustain the former’s liens while obliterating those of the latter. If the 
Litvinov assignment overrides state policies which protect foreign creditors, 
it can hardly be thought to do less to domestic creditors, whether of New 
York or a sister state. 

I assume for present purposes that these sweeping alterations of the rights 
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of states and of persons could be achieved by treaty or even executive agree- 
ment, although we are referred to no authority which would sustain such an 
exercise of power as is said to have been exerted here by mere assignment un- 
ratified by the Senate. It is true that in according recognition and in es- 
tablishing friendly relations with a foreign country this Government speaks 
for all the forty-eight states. But it was never true that recognition alters 
the substantive law of any state or prescribes uniform state law for the na- 
tionals of the recognized country. On the contrary it does not even secure 
for them equality of treatment in the several states or equal treatment with 
citizens in any state save as the Constitution demands it. Patsone v. Penn- 
sylvania, 232 U. S. 138; Terrace v. Thompson, 263 U. S. 197; Clarke v. 
Deckebach, 274 U. S. 392 and cases cited. Those are ends which can be 
achieved only by the assumption of some form of obligation expressed or 
fairly to be inferred from its words. 

Recognition, like treaty making, is a political act and both may be upon 
terms and conditions. But that fact no more forecloses this court, where it 
is called upon to adjudicate private rights, from inquiry as to what those 
terms and conditions are than it precludes, in like circumstances, a court’s 
ascertaining the true scope and meaning of a treaty. Of course the national 
power may by appropriate constitutional means override the power of states 
and the rights of individuals. But without collision between them there is 
no such loss of power or impairment of rights, and it cannot be known 
whether state law and private rights collide with political acts expressed in 
treaties or executive agreements until their respective boundaries are defined. 

It would seem therefore that in deciding this case some inquiry should 
have been made to ascertain what public policy or binding rule of conduct 
with respect to state power and individual rights has been proclaimed by the 
recognition of the Soviet Government and the assignment of its claims to 
the United States. The mere act of recognition and the bare transfer of the 
claims of the Soviet Government to the United States can of themselves 
hardly be taken to have any such effect, and they can be regarded as in- 
tended to do so only if that purpose is made evident by their terms, read in 
the light of diplomatic exchanges between the two countries and of the sur- 
rounding circumstances. Even when courts deal with the language of di- 
plomacy, some foundation must be laid for inferring an obligation where pre- 
viously there was none, and some expression must be found in the conduct 
of foreign relations which fairly indicates an intention to assume it. Other- 
wise courts rather than the executive may shape and define foreign policy 
which the executive has not adopted. 

We are not pointed to anything on the face of the documents or in the dip- 
lomatic correspondence which even suggests that the United States was to 
be placed in a better position with respect to the claim which it now asserts, 
than was the Soviet Government and nationals. Nor is there any intima- 
tion in them that recognition was to give to prior public acts of the Soviet 
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Government any greater extraterritorial effect than attaches to such acts 
occurring after recognition—acts which by the common understanding of 
English and American courts are ordinarily deemed to be without extra- 
territorial force, and which in any event have never before been considered 
to restrict the power of the states to apply their own rules of law to foreign 
owned property within their territory. As we decided in Guaranty Trust 
Co. v. United States, supra, 143, and as the opinion of the court now appears 
to concede, there is nothing in any of the relevant documents ‘“‘to suggest 
that the United States was to acquire or exert any greater rights than its 
transferor or that the President by mere executive action purported or in- 
tended to alter or diminish the rights of the [New York] debtor with respect 
to any assigned claims, or that the United States, as assignee, is to do more 
than the Soviet Government could have done after diplomatic recognition— 
that is, collect the claims in conformity to local law.” 

Recognition opens our courts to the recognized government and its na- 
tionals, see Guaranty Trust Co. v. United States, supra, 140. It accepts the 
acts of that government within its own territory as the acts of the sovereign, 
including its acts as a de facto government before recognition, see Underhill 
v. Hernandez, supra; Oetjen v. Central Leather Co., supra; Ricaud v. Amer- 
ican Metal Co., supra. But until now recognition of a foreign government 
by this Government has never been thought to serve as a full faith and credit 
clause compelling obedience here to the laws and public acts of the recog- 
nized government with respect to property and transactions in this country. 
One could as well argue that by the Soviet Government’s recognition of our 
own Government, which accompanied the transactions now under consider- 
ation, it had undertaken to apply in Russia the New York law applicable to 
Russian property in New York. Cf. Ingenohl v. Olsen & Co., supra; Pacific 
Ins. Co. v. Comm’n, 306 U. 8. 493, 501-02. 

In Guaranty Trust Co. v. United States, supra, this court unanimously 
rejected the contention that the recognition of the Soviet Government op- 
erated to curtail or impair rights derived from the application of state laws 
and policy within the state’s own territory. It was argued by the Govern- 
ment that recognition operated retroactively for the period of the de facto 
government to set aside rights acquired in the United States in consequence 
of this Government’s prior recognition of the Russian Provisional Govern- 
ment. ‘This argument we said, page 140, ‘‘ignores the distinction between 
the effect of our recognition of a foreign government with respect to its acts 
within its own territory prior to recognition, and the effect upon previous 
transactions consummated here between its predecessor and our own na- 
tionals. The one operates only to validate to a limited extent acts of a de 
facto government which by virtue of the recognition, has become a govern- 
ment de jure. But it does not follow that recognition renders of no effect 
transactions here with a prior recognized government in conformity to the 
declared policy of our own Government.” Even though the two govern- 
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ments might have stipulated for alteration by this Government of its munic- 
ipal law, and the consequent surrender of the rights of individuals, the sub- 
stance of the court’s decision was that such an abdication of domestic law 
and policy is not a necessary or customary incident of recognition or fairly 
to be inferred from it. No more can recognition be said to imply a depriva- 
tion of the constitutional rights of states of the Union, and of individuals 
arising out of their laws and policy, which are binding on the Federal Gov- 
ernment except as the act of recognition is accompanied by some affirmative 
exercise of federal power which purports to set them aside. 

Nor can I find in the surrounding circumstances or in the history of the 
diplomatic relations of the two countries any basis for saying that there was 
any policy of either to give a different or larger effect to recognition and the 
assignment than would ordinarily attach to them. It is significant that the 
account of the negotiations published by the State Department (Establish- 
ment of Diplomatic Relations with the Union of Soviet Socialist Republics, 
Eastern European Series No. 1), and the report of subsequent negotiations 
for adjustment of the claims of the two countries submitted to Congress by 
the Secretary of State (H. Rep. No. 865, 76th Cong., Ist Sess.) give no in- 
timation of such a policy. Even the diplomatic correspondence between the 
two countries of January 7, 1937, to which the opinion of the court refers, 
and which occurred long after the United States had entered the Moscow 
Fire Insurance Company litigation, merely repeated the language of the 
assignment without suggesting that its purpose had been to override ap- 
plicable state law. 

That the assignment after recognition had wide scope for application 
without reading into it any attempt to set aside our local laws and rights ac- 
cruing under them is evident. It was not limited in its application to prop- 
erty alleged to be confiscated under the Soviet decrees. Included in the 
assignment by its terms were all ‘‘amounts admitted to be due or that may 
be found to be due it [the Soviet Government], as the successor of prior 
Governments of Russia, or otherwise, from American nationals.’’ It in- 
cluded claims of the prior governments of Russia, not arising out of con- 
fiscatory decrees, and also claims like that of the Russian Volunteer Fleet, 
growing out of our own expropriation during the war of the property of Rus- 
sian nationals. The assignment was far from an idle ceremony if treated as 
transferring onlv the rights which it purports to assign. Large sums of 
money uncollected under it and other amounts are in process 
of collection wiiaoui. . « ‘urning the law of the states where the claims have 
been asserted.! 

At the time of the assignment it was not known what position the courts 


1 By June 30, 1938, the sums collected by virtue of the Litvinov assignment amounted to 
$1,706,443. Report of the Attorney General for 1938, p. 122. Other claims are apparently 
still in litigation. See the Report for 1939, p. 99; also H. Rep. No. 865, 76th Cong., Ist Sess., 
p. 2. 
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of this country would take with respect to property here, claimed to have 
been confiscated by the Soviet decrees. But it must have been known to the 
two governments that the English courts, notwithstanding British recogni- 
tion of the Soviet Government, had refused to apply the Soviet decrees as 
affecting property located in England. Sedgwick Collins & Co. v. Rossia 
Insurance Co. supra; The Jupiter (No. 3), supra; In re Russian Bank for 
Foreign Trade, supra. It must also have been known that the similar views 
expressed by the New York courts before recognition with respect to property 
situated in New York raised at least a strong possibility that mere recogni- 
tion would not alter the result in that state. Sokoloff v. National City Bank, 
239 N. Y. 158, 167-69; James & Co. v. Second Russian Ins. Co., 239 N. Y. 
248, 257; Joint Stock Co. v. National City Bank, 240 N. Y. 368; Petrogradsky 
M. K. Bank v. National City Bank, 253 N. Y. 23, 29. The assignment 
plainly contemplated that this, like every other question affecting liability, 
was to be litigated in the courts of this country, since the assignment only 
purported to assign amounts admitted to be due or “‘that may be found to 
be due.”’ It was only in the courts where the debtor or the property was 
located that the amounts assigned would normally be “‘found to be due.” 
Cf. United States v. Bank of New York, supra. 

By transferring claims of every kind, against American nationals, to the 
United States and leaving to it their collection, the parties necessarily re- 
mitted to the courts of this country the determination of the amounts due 
upon this Government’s undertaking to report the amounts collected as 
“preparatory to a final settlement of the claims and counterclaims” asserted 
by the two governments. They thus ended the necessity of diplomatic 
discussion of the validity of the claims, and so removed a probable source of 
friction between the two countries. In all this I can find no hint that the 
rules of decision in American courts were not to be those afforded by the law 
customarily applied in those courts. But if it was the purpose of either 
government to override local law and policy of the states and to prescribe a 
different rule of decision from that hitherto recognized by any court, it would 
seem to have been both natural and needful to have expressed it in some 
form of undertaking indicating such an intention. The only obligation to 
be found in the assignment and its acknowledgment by the President is that 
of the United States, already mentioned, to report the amounts collected. 
This can hardly be said to be an undertaking to strike down valid defenses to 
the assigned claims. Treaties, to say nothing of executive agreements and 
assignments which are mere transfers of rights, have hitherto been construed 
not to override state law or policy unless it is reasonably evident from their 
language that such was the intention. Guaranty Trust Co. v. United States, 
supra, 143; Todok v. Union State Bank, 281 U.S. 449, 454; Rocca v. Thomp- 
son, 223 U. 8. 317, 329-34; Disconto Gesellschaft v. Umbreit, supra, 582; 
Pearl Assur. Co. v. Harrington, 38 F. Supp. 411, 413-14, affirmed, 313 U. S. 
549; Patsone v. Pennsylvania, 232 U. S. 138, 145-46; cf. Liverpool Ins. Co. 
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v. Massachusetts, 10 Wall. 566, 568, 576-77. The practical consequences of 
the present decision would seem to be, in every case of recognition of a for- 
eign government, to foist upon the executive the responsibility for subordi- 
nating domestic to foreign law in conflicts cases, whether intended or not, 
unless such a purpose is affirmatively disclaimed. 

Under our dual system of government there are many circumstances in 
which the legislative and executive branches of the national government 
may, by affirmative action expressing its policy, enlarge the exercise of fed- 
eral authority and thus diminish the power which otherwise might be exer- 
cised by the states. It is indispensable to the orderly administration of the 
system that such alteration of powers and the consequent impairment of 
state and private rights should not turn on conceptions of policy which, if 
ever entertained by the only branch of the government authorized to adopt 
it, has been left unexpressed. It is not for this court to adopt policy, the 
making of which has been by the Constitution committed to other branches 
of the government. It is not its function to supply a policy where none has 
been declared or defined and none can be inferred. 


Mr. Justice Roperts joins in this opinion. 
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Papers Relating to the Foreign Relations of the United States, 1926. Washing- 
ton: Government Printing Office, 1941. Vol. I, pp. exxvii, 1126. Index. 
$2.00. Vol. II, pp. xcii, 1023. Index. $2.00. 

Papers Relating to the Foreign Relations of the United States, General Indez, 
1900-1918. Washington: Government Printing Office, 1941. pp. iv, 507. 
$1.25. 

Far removed from the events of the present war period seems the year 
1926, when President Coolidge told Congress in his annual message that the 
state of the Union was ‘‘one of general peace and prosperity,’”’ and when the 
total appropriation for the armed forces for twelve months was but 680 mil- 
lions of dollars. The carefully edited volumes of diplomatic correspond- 
ence for 1926 contain some statements which seem anticipatory of problems 
which were to come. There was, for example, a reported feeling in Japan 
that United States naval authorities had developed a radio project in China 
with a view to possible war with the Japanese (I, 1044), an assertion by a 
British Foreign Office spokesman that the peace of the world could be effectu- 
ally preserved whenever England and America agreed to insist that it be 
kept (II, 248), and a suggestion in a memorandum from the Department 
of State that in war a vigorous offense is the best defense (I, 96). Much of 
the now published material has to do with such matters as the Tacna-Arica 
problem, and the civil strife in China in its effect upon American rights and 
interests. Some questions still remained from the World War of 1914-1918. 
Proposed plans for disarmament, and American entry into membership in 
the Permanent Court of International Justice, were under discussion.  II- 
luminating information is provided concerning policy as to American claims 
against Great Britain for alleged violations of neutral rights during the 
period before April 6, 1917 (negotiations which were to culminate in the 
executive agreement of May 19, 1927, on this subject matter). 

Among the questions of technical law touched upon in the diplomatic rec- 
ords for the year are the non-confiscation of private enemy property (I, xxv), 
the scope of diplomatic immunities (I, 548-552), recognition of governments 
as de facto authorities (I, 667, 672), non-recognition as affecting the situation 
of the American diplomatic representative in China as toward the Soviet 
envoy who was dean of the diplomatic corps (I, 1098), a state’s right of inter- 
position in behalf of its nationals having an interest in a foreign corporation 
whose property is taken or destroyed by public action (II, 166-194, 283, 285, 
314, 318, 325, 332-334), legal liability of a state to aliens for what would 
today be called a “‘scorched earth’’ policy in war (II, 328), jurisdictional 
immunities in Japan of United States Shipping Board vessels (II, 482, 486), 
and the possibility of an individual’s precluding his own state from invoking 
international law in his behalf (II, 615, 623). In the matters of form, prepa- 
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ration and arrangement, the volumes for 1926 maintain the high standard 
which the State Department’s Division of Research and Publication had 
previously set. 

The General Index, 1900-1918, has become available partly in response to 
the need emphasized by a committee of the American Society of International 
Law. It isa subject index, covering twenty-four volumes issued during the 
present century, but not covering the special volumes for the years 1914-1918 
dealing with the World War and the Russian Revolution. The inclusiveness 
of the index, and its well-planned system of cross-references, enhance its 
value to students. Supplementing the General Index for the material from 
1861 through 1899 (which was published in 1902), it affords to investigators 
in the field of American diplomacy and international law an additional guide 
of great usefulness. RosBert R. WiLson 


Post-War Worlds. By P.E. Corbett. Institute of Pacific Relations Inquiry 
Series. New York: Institute of Pacific Relations, 1942. pp. xvi, 211. 
Bibliography. Index. $2.00. 

The only indication of a connection between this admirable book and the 
series of which it is a part is the fact of inclusion and a brief chapter on 
“Peace in the Pacific.”” Written in universal terms, and dealing with cosmic 
principles and problems, the volume might well stand alone as an introduc- 
tion to the great task of post-war organization, or as a first book on world 
organization, to be followed by more detailed studies of the several subjects 
which Dr. Corbett has discussed on the basis of general principles. The 
result is the best book now known to the reviewer on the difficult problems 
which will face the nations of the world at any peace conference charged with 
the task of reorganizing the great international society. 

The displacement of world peace by world anarchy is charted in broad 
terms. The noble but futile effort of the twenties to maintain the peace is 
described with sympathy, but also with realism. Grand designs of peace, 
old as the hills, are infused with the flesh and blood of present-day need and 
demand. The rise of federalism as a basis of world organization is sketched, 
without the fervor of Lionel Curtis or the sentiment and fancy of Clarence 
Streit. As a Canadian friendly to Pan American peace organization, Mr. 
Corbett sheds light on a states system weak in organization, poor in resources, 
but rich in results. Breaking the Pacific system of states into its fundamen- 
tals, this zone of world power (with half the world’s territory and people) is 
analyzed, not as an isolated region, but as a part of the general world order, 
which it always has been, and will always be. The order of the Axis and its 
world consequences are briefly charted, without the tiresome observations on 
Nazi ideology which constitute nine-tenths of the material of books on Ger- 
many today. The British-American collaboration, in purpose, direction, 
and procedure, is presented in the light of its pragmatic contribution to world 
society rather than from any ties of blood, culture, or language. The defects 
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of international law as a system of jurisprudence, and of the family of nations 
as a law-abiding and law-enforcing society are indicated with frankness, but 
without surrender to those who deny both the law and the order. The 
legal concept of sovereignty and the political creed of nationalism are con- 
joined in a delightful chapter which avoids both legal jargon and political 
effusion. Resolution of the conflict between the free and power economies is 
suggested in a chapter entitled ‘‘Economic and Financial Organization.” 
Rejecting the overdone term “‘international,’”’ the author employs the term 
“supranational” in setting forth the place of police, courts, legislation and 
administration in the world order that is to be. Colonies and mandates are 
given attention with a view to realistic administration rather than to logical 
integration within an international system. Finally the magic but hack- 
neyed title ‘“‘ World Order” is given to a concluding chapter. The discussion, 
however, is quite original, and contains as complete and as practical a set of 
international institutions and processes for the building of peace as we find in 
present-day books. 

The faults of the book lie in the fields of the universals and imponderables. 
For one thing, Dr. Corbett has written in such general terms that one views 
only the broad lines of international thought and action. For another, one 
views perhaps too much reliance on recent experience, which does not today 
carry too much conviction. Moreover, one might well conclude that Dr. 
Corbett magnifies the possible effects of democratic and peaceful forces in 
world organization, and tends to minify the possible consequences of totali- 
tarian and aggressive forces in the world. However, the author, by implica- 
tion, if not expressly, assumes that there cannot be a world order in case of a 
totalitarian victory. It seems that one must take one road or the other, and 
follow it through to the end, wherever it may lead. 

This is a book for the expert on the principles and practice of our interna- 
tional system, written so that the layman may understand it. It isastriking 
exception to the rule of so many books on international law being consigned 
to the dust of the library shelves. Had our profession written as soundly, as 
clearly, and with as much interest as Dr. Corbett, the world might have been 
well informed of the principles and facts which it must now master through 
“blood, sweat and tears.” CHARLES E. Martin 


The Philippines: A Study in National Development. By Joseph Ralston 
Hayden. New York: Macmillan Co., 1942. pp. xxviii, 984. Illustra- 
tions. Maps. Index. $9.00. 


This work by a professor of political science at the University of Michigan, 
who was also Vice-Governor of the Philippine Islands from 1933 to 1935, will 
take its place beside authoritative and scholarly works like that of James B. 
Leroy and W. Cameron Forbes, by writers who have had intimate and 
responsible service in the Philippine Islands during the period of American 
Sovereignty. The scope of the book is particularly useful at the present time 


342 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


because it is devoted primarily to the period since the passage of the Con- 
gressional enabling act and the promulgation of the Philippine Constitution 
of 1935. There is no phase of politics and no important detail of government 
within the newly created Philippine Commonwealth that Professor Hayden 
does not thoroughly and accurately describe. His judgments are very favor- 
able to the Filipino leaders and to the Philippine achievement under the 
quasi-independent system that has existed during these years. That genuine 
liking for the Filipino people of all classes and grades, and an optimistic ex- 
pectation of their success, which are the characteristics of nearly all Ameri- 
cans who have ever lived and worked in the Philippines, is very manifest in 
the attitude and treatment of the author. 

The work deals with the actual situation in the Philippines and with the 
political and economic problems which confront the Filipinos; while, 
properly enough in a study of this kind, the historical background is treated 
as briefly as is consistent with an understanding of immediate matters. This 
is particularly true when the author reaches a discussion, in Parts IV and V, 
of External Relations. The Philippine Islands, for a very long while — in 
fact, since their discovery by Magellan, have been an object of international 
cupidity and rivalry. The outlying portions of the archipelago feebly held 
by Spain were repeatedly the objects of desire by British, French, German, 
and Japanese foreign statesmanship down to the end of the Spanish period 
and even in the last forty years. No writings that adequately treat this side 
of the importance of the Philippines have been published, although a Filipino 
student, Dr. Manuel Cases, has recently, in a work still in manuscript, cov- 
ered this ground and revealed some matters hitherto secret, probably un- 
known even to our own State Department. 

So the author’s treatment of external relations is confined to four rather 
brief chapters: one dealing with the Chinese and Japanese in the Islands; an- 
other, quite brief but probably containing as much as military policy would 
desire to divulge, on National Defense; a third on the present and probable 
future relations between the United States and the Philippines, which, in an 
interesting and important manner, discusses the position in the Islands of the 
United States High Commissioner; and, finally, a chapter on ‘A New Vocab- 
ulary,” in which the author’s conclusions are summarized as follows: first, 
“that the Philippines has become a nation, and while it is not yet an entirely 
independent one, it must be dealt with as such’’; second, that despite the 
remarkable accomplishment of the past four decades, the Philippines still 
need the protection and economic support of the United States. These con- 
clusions leave the dilemma just about where it has been for many years, and 
although the author states his view that ‘“‘the Philippines cannot afford to 
risk national destruction out of deference to immediate independence,” he 
thinks America should not be ‘‘ bound by a possibly inapplicable interpreta- 
tion” of the dogma that there is no responsibility without authority. This 
last, however, would seem to be the situation created for their country by the 
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authors of the Tydings-Cumming Act, and it is impossible to say whether or 
not the American people will desire or tolerate the continuance of the present 
indefinite status if its sovereignty survives the present intense belligerency 
that involves the Islands. Davip Prescotr BARROWS 


Treaties and Constitutional Law: Property Interference and Due Process of 
Law. By Willard Bunce Cowles. Washington: American Council on 
Public Affairs, 1941. pp. xvi, 315. Index. Cloth, $4.50; paper, $3.50. 
The author of this illuminating work has had experience in the Depart- 

ment of State and in the Department of Justice, and was the winner last 

year of the American Bar Association $3,000 prize for his essay on the effect 
of the Monroe Doctrine in International Law. His present book is, to 
some extent, a pioneer in its field. It deals with the interesting, though 
limited, question of how far a provision of a treaty of the United States 
which contains a provision violative of the due process or just compensation 
clauses of the Fifth Amendment of the Federal Constitution, so far as it 
relates to property, can or will be enforced in our courts. In the famous 

British Debts case of Ware v. Hylton in 1796, the United States Supreme 

Court held that the treaty involved must prevail as against property rights 

which had vested under a State statute and that the latter was invalid if in 

conflict with the treaty. The author criticises this case and agrees with 
what he terms the dissenting opinion of Justice Iredell (which was ih fact 
not a dissenting opinion, since he forbore to take any part in the action of the 
court and simply read to the court his opinion in the Circuit Court). The 
author then comprehensively surveys and interestingly discusses all sub- 
sequent treaty cases of this type in the federal courts, even down to the 

Litvinoff assignment series of cases ending with the decision of United States 

v. Pink on February 2, 1942. He reaches the conclusion that none of them 

have followed the actual decision of Ware v. Hylton (though some of them 

affirm a few of its dicta). He points out impressively that the power to make 

a treaty must not be confused with the power to enforce it domestically in 

the courts; that the doctrine of judicial review when appropriately presented 

in a litigated case has been applied to treaty cases; that the treaty-making 
power is limited domestically by the Fifth Amendment; and that the courts 
have declined to enforce treaty provisions as against a property owner 
asserting in court his vested property rights (though, as in case of domestic 
statutory legislation, interpretation of a treaty may result in a finding that 
its property provisions did not violate due process). If the court finds such 

& violation, however, whether in the treaty itself or in any necessary imple- 

menting legislation, its provisions will not be enforced in a federal court. 

The author points out, by the way, the little known fact that Chief Justice 

Taney’s decision in the Dred Scott case holding the Missouri Compromise 

Act unconstitutional was in part based on the fact that that statute was an 

invalid implementation of the Louisiana Purchase Treaty. The refusal of a 
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court to enforce an invalid provision of a treaty or of an implementing 
Act of Congress does not necessarily leave the treaty entirely ineffective. 
Its enforcement can be brought about, in many cases, in another fashion 
by Congressional legislation providing for just and adequate compensation 
to the party whose property rights have been infringed. The duty and 
power rests upon Congress to enforce the treaty if it can be done in a Con- 
stitutional manner. If it cannot be so done, the treaty itself, nevertheless, 
remains still valid and the United States must take the international con- 
sequences for failing to comply with its provisions. 

It may be noted that the author treats only of the due process clause as 
applied to property, in which case the interference with an individual’s 
rights can generally be cured by Congressional action duly compensating 
him for any violation of his rights. It would be interesting to consider 
how far the author’s discussion would be applicable to a case of a treaty 
violating due process as to his “liberty” under the same amendment, in 
which case probably no Congressional action could ever cure such a treaty 
violation. CHARLES WARREN 


Bollettino del Tribunale delle Prede. Published under supervision of Professor 
R. Sandiford. Rome: Ministero della Marina, 1941. Pt. I, pp. 197; 
Pt. II, pp. 84; Pt. III, pp. 34; Pt. IV, pp. 19. Indices. 

The new Italian periodical whose first issue is here under review is devoted 
to the practice of the Italian Prize Court during the present war. The 
present volume consists of four divisions. Part I contains a collection of 
the Italian statutes particularly applicable in prize proceedings, namely, 
the Law of War and the Law of Neutrality, both put in force by royal decree 
of July, 1938, the statute regulating the procedure before the Prize Court 
approved by royal decree of September 5, 1938, and a number of various 
decrees and ordinances issued either in pursuance of or for the modification 
of these statutes. Part II contains ten decisions of the Italian Prize Court, 
rendered during June and July of 1941. Part III gives an Italian translation 
and the German original of the German Prize Ordinance of August 28, 1939. 
Finally Part IV reprints two Italian prize decisions of the last World War, 
namely, the cases of the steamer Kyzicos and of the Greek boats Aghios 
Spiridion and other vessels (known to the American reader from the late 
Professor Garner’s book). 

It is certainly not possible to discuss within the framework of this review 
all the issues decided in the ten prize cases reported. The first and longest 
one, the case of the steamer Polinnia, is probably the most interesting one 
from a more general point of view, for it deals with the general nature of 
prize proceedings and their procedural characteristics. According to the 
Italian conception, prize proceedings are a procedure sui generis in which 
the state is the party plaintiff and in which persons claiming rights in the 
captured goods or vessels may assume the part of parties defendant. There- 
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fore, among other things, the adversary method of submitting proof is not 
always and necessarily followed. Furthermore, the question of who is 
a proper party defendant presents a number of legal difficulties with which 
the court had to deal in the instant case. In connection with this matter, it 
may be mentioned that in two cases regarding goods taken on board the 
steamer Beatrice C. the court held that, for the purpose of the prize proceed- 
ings, the embassy of the United States in Italy, which had assumed the 
protection of the interests of the British subjects in Italy, could not validly 
represent, or appoint an attorney for, the British firms which claimed a 
right in the captured goods, since Britain herself could not have done so. 
Of course, the cases present a great many other points of interest. To 
persons who wish to be familiar with the prize law as applied during the 
present war, the periodical—if it should be continued—will certainly be of 
valuable assistance. Steran A. RreESENFELD 


International Rivalry in the Pacific Islands, 1800-1875. By Jean Ingram 
Brookes. Berkeley and Los Angeles: University of California Press, 1941. 
pp. x, 454. Bibliography. Index. $5.00. 

This is a timely volume. In sixteen chapters it presents a comprehensive 
treatment of a period of the development and partitioning of Oceana and the 
establishment of protectorates there to 1875. It should prove helpful in 
aiding an understanding of more recent tendencies and rivalries and vital 
relationships in the Pacific Island area. The study begins with a brief chap- 
ter on ‘‘An-All-British Australia’’ where the first establishment of a British 
colony is designated as the first concrete evidence of a competitive relation- 
ship of the maritime Powers toward Oceana, and where the British early 
reached a significant decision to avoid partitioning with other Powers (and 
especially with the French). Here, in this recruiting station for whalers and 
traders and missionaries and in local developments of political views in regard 
to the future of the island world, originated many of the most permanent of 
the forces which combined to direct British influence and British interests and 
later British responsibilities in the Pacific islands. After Australia, the vol- 
ume treats chronologically, usually by decades, the evolution of increasing 
interest in the islands through expanding activities of traders and whalers 
and missionaries, and the resulting rivalries which created important interna- 
tional problems first in New Zealand, the Marquesas, ‘'ahiti, Hawaii, and 
New Caledonia, and later in Samoa, Fiji and Hawaii. It omits islands near 
the Asiatic coast, such as Singapore and Sumatra. 

The indifferent policy of the British Government to extend its authority 
over the islands is prominent throughout the volume. It was illustrated 
especially by early disclaimers of British sovereignty over New Zealand (in 
1824). It was later modified by the practical annexation arguments of the 
Australians and by the necessities arising from increasing French interests 
and designs in the islands. In 1839 the earlier amorphous ideas concerning 
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the problem of control in New Zealand were abandoned in the decision to 
establish British authority there, but the indifference was continued in a 
policy of non-interference against the French establishment of a protectorate 
at Tahiti in the eastern Pacific in 1842 and the French occupation of strate- 
gically important New Caledonia in the Western Pacific in 1853. The 
British Government still ignored the Australian advice and arguments for 
annexation of other islands such as the Friendly, the Fiji, New Hebrides, 
New Guinea and the Celebes to offset the French occupation of New Cale- 
donia. However, in 1874, after a long discussion of policy, it reversed its 
decision concerning the Fiji group. Acting upon a “‘concurrence of circum- 
stances”’ (including the pressing advice of the Australian colonies who com- 
plained of British indifference to Australian interests), it finally yielded to 
the continued efforts of the Fijis to secure British protection and accepted 
the offer of an unconditional cession of the group, involving new responsibili- 
ties of British political control and new imperial financial costs in which 
Australia did not share. 

The value of the volume is enhanced by notes (including extensive refer- 
ences to sources) at the close of each chapter, and also by a separate bibli- 
ography of manuscript and published sources (both official and unofficial) 
and of secondary published materials. The use of the volume is facilitated 
by a satisfactory index and by a map of Oceana. J. M. CALLAHAN 


Le Refuge du Gouvernement National a l’Etranger. By Andrée Jumeau. 
Aix-en-Provence, France: Editions Paul Roubaud, 1941. pp. 173. 
Index. 30 French francs. 

This book on the refuge of national governments in exile, published in the 
summer of 1941 in unoccupied France, deals with questions which arose 
during World War I. The first chapters consider the consequences of a 
debellatio, i.e., the complete subjugation of a conquered territory; especially 
the non-recognition of military conquest is fully discussed. The sovereignty 
of governments-in-exile makes their regular activity possible. Independent 
from the loss of power within the national territory, codperation with allied 
forces prevails in military and colonial matters. The second part of the book 
is devoted to the historical precedents of World WarI. The activity of the 
Belgian Government in Sainte-Adresse, France, and of the Serbian in Corfu, 
Greece, is treated in detail as is that of the Polish National Committee and 
of the Czechoslovak National Council. These committees, both originally 
founded by individuals, were eventually recognized as official organizations 
and later as delegations from the governments of states to be created by the 
peace treaties. Finally, the author refers to the activity of the Montenegrin 
Government in Neuilly, France, the Provisional Venizelos Government in 
Salonica, Greece, and the National Council of Roumanian Unity in Paris. 

Similar events in this war are not and could not be dealt with, since foreign 
legal documents were unavailable in France after its defeat in June, 1940. 
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For the same reason the author could use but few references other than 
French. New questions of international law emerging in the course of the 
present conflict and dealing with the activity of numerous governments-in- 
exile are dependent on the character of actual economic warfare. The vari- 
ous decrees of the governments-in-exile, of which translations have partly 
been published by the Circulars of the Federal Reserve Bank of New York, 
are intended to secure the national assets outside the occupied territory in 
order to prevent any unlawful use by the invader. Not only constitutional 
questions arise, but also the trading with the enemy acts of the respective 
countries create new conflicts. Claims of the Belgian and Polish National 
Banks, f.7., arising from gold deposits with the Banque de France, involve the 
governmerts-in-exile too, which want the assets abroad to be preserved. 
The application of legislative measures of governments-in-exile has until now 
been considered in a few judicial decisions only—e.g., in this country in 
Anderson v. N. V. Transandine Handelsmaatschappij, 28 N.Y.S. (2d) 547, 
aff'd. 263 App. Div. 705 (1941), 263 App. Div. 858 (1942), concerning the 
vesting of claims of Dutch Nationals in occupied territory in the Dutch 
Government-in-exile. Another question, the conscription of Dutch nation- 
als, has been dealt with both by English and Canadian courts: (In re Amand, 
[1941] 2 K.B. 239), and (1942) 193 L.T.J. 70; Re de Bruijn, Re de Romeijn- 
sen (1942) 1 D.L.R. 249. 

Although restricted to the historical precedents of the First World War, 
this French publication contributes valuable documentation to the more 
complicated legal questions arising out of the activity of governments-in-exile 
in this war. MartTIN DoMKE 


The Expropriation of Foreign-Owned Property in Mexico. By Wendell C. 
Gordon. Washington: American Council on Public Affairs, 1941. pp. 
x, 201. Cloth, $3.25; paper, $2.50. 

La Expropiacién en el Derecho Mexicano. El Caso del Petréleo. By Judn 
Botella Asensi. Mexico: Editorial Moderna, 1941. pp. 217. Index. 


The two books under review are recent additions to the growing literature, 
both in English and in Spanish, on Mexican expropriations. Different as 
they are as to their method of approach and as to the personality of their 
authors—the first being written by an American economist, the second by a 
Spanish jurist, a former Minister of Justice of the Spanish Republic—both 
books are distinguished by their non-political, but scholarly, objective and 
impartial attitude. 

Gordon, considering the expropriations as the principal problem of Mexico’s 
international relations, gives a careful historical and economic survey of the 
railroad problem, of the land problem from the Spanish conquest to the end 
of the Diaz dictatorship, of the economic development of the land reform 
from the beginning of the Mexican Revolution to Cardenas, of the develop- 
ment of the oil industry, the economic aspects of the oil problem and of the 
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attempts at settlement since 1938. Basing his study on a full use of all 
available materials, he is cautious in his critique of the land reform: it is, 
according to him, an experiment; more time must elapse before an answer 
can be given as to whether it has been a success. With equal caution he re- 
serves judgment for the future on Mexico’s handling of the oil industry since 
1938. Gordon believes—correctly in this reviewer’s opinion—that there is no 
probability of further expropriations, e.g., with regard to the mining industry 
where Americans control 60, or of public utilities in the near future. As 
reasons he gives the experienced difficulties in operating the railroads and the 
oil industry, Mexico’s need of further foreign capital and the conservative 
tendencies of the present President. But Gordon takes also the legal angle 
into consideration. He gives a review of the municipal law controlling the 
land reform since 1910, of the legal status of the oil industry under Mexican 
law and of the oil expropriation. But here he gives only a review, not an 
investigation. He fails to treat the real legal problem, namely, to show in 
how far the expropriation is or is not in accordance with Mexican law. 

This is exactly the problem of the Spanish book. The Spanish author 
restricts himself to a strictly legal analysis of the legality of the oil expropria- 
tion under Mexican municipal law. He agrees that under Art. 27 of the 
Mexican Constitution, although this article undoubtedly has primarily the 
expropriation of land in view, other classes of goods also can constitutionally 
be expropriated. He holds—and here we cannot follow him—that under 
Mexican law there was and is no right of property in the subsoil oil. He 
agrees with the Mexican conception of ‘public utility.”” But he comes to 
the objective and important conclusion that the Expropriation Law of 1936 
violates the Constitution of 1917 in two important points: first, in establish- 
ing an administrative procedure for expropriation in violation of Art. 27, 
Sec. VIII, of the Constitution, which clearly provides that the exercise of the 
right of expropriation ‘‘se hard efectivo por el procedimiento judicial”; 
second, in allowing the indemnity to be paid in ten years after the expropria- 
tion, equally a violat*on of Art. 27; for this article provides that expropriation 
can take place only ‘‘mediante indemnizacié6n.”’ This, it is true, changes the 
prescription of previous indemnity, as prescribed by the former Mexican 
Constitution, but contains the norm, as recognized by judgments of the 
Mexican Supreme Court, that expropriation and payment of indemnity must 
be made at the same time. 

And such violations of Mexican law are, of course, also important under 
internationallaw. The international aspect is equally dealt with by Gordon, 
and he arrives at the correct conclusion that Mexico, under international 
law, “‘is clearly bound to compensate the oil companies for their properties, 
including the subsoil.’”” But his chapters on land and oil expropriations 
under international law are not very profound and lack the character of real 
legal research into this problem. It is not necessary to go here into details. 
(This reviewer may refer to his study ‘‘ Mexican Expropriations,’’ Contempo- 


a 
t 
e 
u 
Pp. 
tk 
D! 
cc 
8 
e 


BOOK REVIEWS 349 


rary Law Pamphlets, Series 5, Number 1, pp. 64, New York University, 
1940.) The Spaniard touches only the problem of international law in a few 
pages, but shows himself again as a jurist. While greatly sympathizing with 
Mexico’s reliance on the Calvo Doctrine, he clearly and correctly states that 
no doctrine, as to what the law should be, however generous, can be opposed 
in a legal conflict to the norms of positive international law. 

Josmr L. Kunz 


War as a Social Institution: The Historian’s Perspective. Edited for the 
American Historical Association by Jesse D. Clarkson and Thomas C. 
Cochran. New York: Columbia University Press, 1941. pp. xviii, 333. 
Index. $3.50. 


This volume is the fourth symposium on war which has come to the re- 
viewer’s attention during the past two years. It contains a selection of the 
papers delivered at the meeting of the American Historical Association in 
December, 1940, on ‘‘ War and Society.’”’ Though published three months 
before the attack on Pearl Harbor, many of the authors considered it im- 
probable that the United States would keep out of the war. The 27 articles 
with connecting introductions by the editors, deal with psychological, 
economic and historical causes of war, with the technical and strategic 
changes in war, with the impact of war on society and economy, and with 
neutrality and American foreign policy. The picture is one of human so- 
ciety increasing in area and complexity and of war functioning up to a point 
as an agency of integration and beyond that point as an agency of disinte- 
gration. Several of the writers reflect the broad sweep of recent studies in 
anthropology and comparative history. In the most recent period, war has 
stimulated technological progress and government planning. Before World 
War I it spread European technologies over the world; reduced the size of 
the world measured in terms of travel, transport and communication time; 
and made each part of the world economically and culturally dependent on 
the others. Since 1914, wars have exaggerated nationalisms, wrecked 
economies, and disintegrated cultures. They have rendered neutrality ob- 
solete, and have made the preservation of freedom and democracy dependent 
upon the capacity of leading nations to organize political stability on a world- 
wide basis. The four concluding papers deal with American policy and ap- 
proach their subject from the points of view of democratic ideals, of Latin 
American relations, of American traditions, and of international codperation. 
These papers all emphasize the mistakes made in American policy during 
the 1920’s because of isolationist tendencies in public opinion. This em- 
phasis is supported by two writers on recent policies in the Scandinavian 
countries. All agree that national self-sufficiency and neutrality cannot 
survive in the modern world. These conclusions have important impli- 
cations for international law. The technical aspects of that subject, how- 
ever, are not dealt with in any of the articles. ‘Though brief, many of these 
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papers embody the results of important researches and throw new light on 
special topics, such as historical opinion upon the treaties of 1919, the 
influence of “‘times of trouble” upon historical writing, the difference be- 
tween democratic dictators established to meet emergencies and despotic 
dictators established to find an escape from military disasters, the influence 
on war of railways and other inventions, and the reciprocal influences of war 
and economy in western Europe, Russia and Japan. Students of contem- 
porary world problems cannot afford to overlook this well indexed volume. 
Quincy WRIGHT 


Arbitration in Action. By Frances Kellor. New York and London: Harper 
& Bros., 1941. pp. x, 412. Annexes. Table of Cases. Index. $3.50. 


This volume, prepared by the Executive Vice President of the American 
Arbitration Association, with legal references and annotations by Dr. Walter 
J. Derenberg, ‘‘deals only with the arbitration of economic disputes under 
commercial or civil contracts or labor agreements, entered into voluntarily 
by their signatories.’”” Common law arbitrations are not dealt with in the 
text as the ‘‘ hazards are so great that it is not reeommended that arbitrations 
be held under any but statutory law.’”’ The discussion, therefore, is prac- 
tically limited to the treatment of arbitration under State and Federal 
statutes, the provisions of which constitute the legal foundation of the pro- 
ceeding and the legal security of the parties. Part I covers in considerable 
detail the general procedure in such private arbitrations. Part II, on special 
procedures, contains a chapter on ‘‘Settlement of Inter-American Commer- 
cial Disputes,” that is, disputes arising between businessmen of the different 
American Republics. The system is the result of codperation between the 
American Arbitration Association and the Pan American Union. 

The Seventh International American Conference passed a resolution au- 
thorizing the establishment of an inter-American commercial agency with the 
responsibility of establishing an inter-American system of arbitration of a 
private nature within the scope of local arbitration laws. The resolution 
also approved certain standards of procedure to be used as the basis for 
bringing the local laws into harmony and for strengthening the observance of 
arbitration agreements and awards. Under the auspices of the Pan Ameri- 
can Union the Inter-American Commercial Arbitration Commission was 
organized in 1934 with a constitution and by-laws. Each republic is repre- 
sented unofficially by nationals chosen by a local national committee. The 
functions of the Commission are administrative, and aim to facilitate the 
arbitration proceeding. ‘The Commission has prepared rules of procedure to 
this end. Among other duties, the Commission sees to the organization of 
local committees in each republic to assist in the creation and administration 
of an arbitration tribunal with a panel of arbitrators and the promotion of 
needed amendments to existing laws. The local committee receives applica- 
tions for arbitrations, initiates the proceedings, assists in the selection of 
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arbitrators, and the promotion of the arbitration subject to the local laws. 
In practice it has been found that inter-American disputes almost invariably 
lend themselves to settlement through adjustment rather than arbitration, 
when the situations are called to the attention of the parties through a neutral 
body having no interest in the outcome. Consequently, the Commission has 
established a procedure for adjustments through an Inter-American Business 
Relations Committee, which receives complaints, makes inquiries, visits the 
parties, and facilitates a settlement between them. 

The Annexes of 118 pages include a summary of the Federal and State 
laws governing arbitration, prepared by Professor W. A. Sturges of Yale 
University; the text of the United States Arbitration Act, the New York 
Arbitration Law, and the Rules of Procedure for Commercial Arbitration 
and for Inter-American Tribunals; the standard arbitration clauses for in- 
sertion in contracts, and so forth. L. H. Woo.tsEy 


Power Politics. By Georg Schwarzenberger. London: Jonathan Cape, 
1941. pp. 448. Bibliographies. Index. 21s. 


Whoever published a volume ten years ago on the general problems of 
international affairs, the forces determining them, and their possible solu- 
tions, could not fail to indicate in the title the importance of international 
law or the League of Nations for his subject matter. Dr. Schwarzenberger 
himself, together with Professor Keeton, dealt with this subject as late as 
1939 under the title Making International Law Work. His more recent 
“Introduction to the Study of International Relations and Post-War Plan- 
ning,”’ however, he simply calls Power Politics. Yet the new title indicates a 
change of emphasis rather than a new approach. For the author still clings 
to the antithesis between power politics and rule of force, on the one hand, 
and community spirit and rule of law, on the other. He still believes, as now 
even Frederick L. Schuman does, that power politics can be abolished by 
political and social reform, even though he is much more skeptical with re- 
gard to the current blueprints for a new international order than most of his 
writing and lecturing contemporaries. In Part Three under the heading 
“Utopias Examined” he gives a sound and brilliant analysis of the problem 
of international planning in general, of the blueprints for a new international 
order presently under discussion, and of the possible patterns and principles 
upon which a new international community can be founded. The author 
stresses the ethical, political and social aspects of the problem as over against 
the legalistic solutions derived from premises of abstract reason, which pre- 
vail to such an alarming extent in contemporaneous schemes for permanent 
peace. The stability of the future peace depends, according to the author, 
upon the solution of the domestic problems with which our age is confronted. 
“Christian communities in which democracy and social justice have become 
a reality hold the key to victory and post-war reconstruction in their hands.” 

Part One—Power Politics—presents an interesting, though somewhat tra- 
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ditional survey of development, dynamics, structure and trends of inter- 
national society, the nature of the national and the sovereign state, the 
motivations and manifestations of power politics, and the functions of inter- 
national law and morality. Part Two—Power Politics in Disguise—sub- 
jects the post-Versailles attempts at solving the problem of international 
peace to a highly critical examination. By placing the problems of the 
League of Nations period, such as international arbitration, peaceful change, 
collective security, disarmament, economic coéperation, in the context of 
power politics, in which they belong, and by thus elucidating the fallacies 
and the ultimate collapse of the ideas and institutions of this period, the 
author puts his analytical faculties and political judgment to best advantage. 
For ‘‘the lessons to be derived from the failure of the League experiment 
have to be learned in full if similar mistakes and subterfuges are not to be 
repeated in experiments for post-war reconstruction.” 

The volume is extensively documented and thoroughly indexed. Each 
chapter is followed by a list of suggested readings. The style is smooth and 
avoids technical language as well as superficial popularization. The volume 
can therefore be warmly recommended to the general reader; for he, well- 
meaning but uncritical and uninformed, is most easily swayed by the pseudo- 
religious fervor and the pseudo-scientific pretensions of the prophets of 
permanent peace, and hence most urgently in need of intelligent and schol- 
arly guidance through the bewildering maze of blueprints and panaceas. 
The volume would also make an excellent introductory text for classes in 
international relations. And our professional peace planners would do well 
to ponder its lessons. Hans J. MorGENTHAU 


Night over Europe: The Diplomacy of Nemesis, 19389-1940. By Frederick L. 
Schuman. New York: Alfred A. Knopf, 1941. pp. xv, 600. Index. 
$3.50. 

This book is the third in Schuman’s trilogy dealing with the Nazi conquest 
of Europe, the others being The Nazi Dictatorship (1935) and Europe on the 
Eve (1939). ‘Taken together, these works purport to tell how and why 
democracy committed suicide and delivered Europe over to the mercies of 
the Fascist Caesars” (p. vi). This third book is, like the others, thoroughly 
typical of Schuman. It is brilliantly written, vigorously assured in its point 
of view, caustically damning in its analysis of events and of statesmen, but 
withal factually accurate in spite of Schuman’s disclaimer of ‘‘the dispas- 
sionate calm of ‘objectivity’’’ (p. v). Schuman proves that it is possible to 
write about contemporary events, and to write passionately, angrily, and 
even bitterly, and yet with a fine sense of historical accuracy. To be sure, 
he frankly acknowledges in this book certain errors in the previous books, but 
those were errors of judgment (for example, with respect to the nature of 
Nazism, p. vii; and with respect to Soviet Russia, p. 223, n.); similarly, the 
future course of events may well suggest some mistaken opinions and con- 
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clusions in this book, but the history is not likely to be seriously challenged 
by later more ‘‘objective” revisionists. The book is, in other words, a de- 
tailed and largely chronological account of the events of 1939-1940, with oc- 
casional earlier background tersely summarized, and continuously inter- 
spersed with Schuman’s biting interpretations and conclusions. Those 
events are now clearer to us all and need not be reviewed here. It should be 
noted, however, that the account closed before the German attack on Russia 
and, of course, before Pearl Harbor, and these events must certainly have 
modified somewhat the implications and conclusions drawn by Schuman 
from the events he actually was able to record. At the time he wrote he was 
bitterly pessimistic about both Russia and the United States; while this 
review is being written the magnificent Russian counter-attack and the 
increasing American participation are going on and must give even Schuman 
some hope for the future. No doubt he will record this hope in another book. 
There are statements, views, and conclusions in this book with which the 
reviewer does not fully agree; but it is, on the whole, so completely accurate 
in its detail about the spread of Nazism, so devastatingly clear in its portrayal 
of our past failures with respect to the menace of international aggression (to 
say nothing of the Nazi menace in particular), that it should be read and 
kept for future reading, lest our smug complacency get the better of us again. 
CLARENCE A. BERDAHL 


The United States and the Independence of Latin America, 1800-1830. By 
Arthur Preston Whitaker. Baltimore: The Johns Hopkins Press, 1941. 
pp. xx, 632. Indices. $3.75. 


Very appropriately at this critical juncture in world affairs appear Pro- 
fessor Whitaker’s lectures delivered in 1938 at Johns Hopkins University. 
As the author points out in his prefatory remarks, the resemblances between 
the period covered by his book and that in which we are now living—‘“‘the 
intricate interplay of ideologies, national interests and geographical con- 
cepts” —are very striking. While the analogies may easily be pressed too 
far, many of the issues at stake today were equally important then. The 
Holy Alliance was the ‘‘axis’”’ of that age which dominated the continent of 
Europe, was regarded as the enemy of the democratic way of life, and threat- 
ened to recover Latin America by force of arms and of ideas. The concept of 
hemisphere solidarity and of hemisphere defense first took shape during the 
Latin American struggle for independence. 

Professor Whitaker is already known to scholars through his two excellent 
monographs, The Spanish American Frontier, 17838-1795, and its sequel, The 
Mississippi Question, 1795-1808. ‘The lectures which are the basis of the 
present volume constitute a natural evolution of his earlier scholarly interests. 
They begin with the disintegration of the system of commercial monopoly 
maintained by Spain and Portugal over their American empires and the con- 
Sequent rise of North American trade with those areas, and close with the 
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Congress of Panama and the relaxation of our interest in the new South 
American republics which followed. The author has made excellent use of 
the considerable monographic literature that has accumulated in recent 
years, has searched the public archives of Spain and the United States and to 
some extent those of Argentina, Uruguay and Brazil, and has resorted to 
many private manuscript collections in this country. The result is the most 
complete synthesis so far vouchsafed us of the period in question from the 
standpoint of our relations with the “ Latin’’ communities of the New World. 
Economic influences and political sentiment receive recognition equally with 
diplomatic narrative. Rivalry between the United States and Great Britain, 
and the conflict of interests within the United States itself, are faithfully 
delineated, and the origins of the Monroe Doctrine are once more reconsid- 
ered. Particularly interesting are the chapters which discuss the sources and 
the channels of propaganda regarding Latin America within the United 
States. The author’s touch is perhaps less sure when referring to circum- 
stances within the Spanish American empire itself, and the reader may some- 
times disagree with him in matters of emphasis or in regard to some of the 
overtones in the narrative; but these are trivial criticisms of an extremely 
able and interesting historical study. The volume is provided, besides the 
conventional general index, with a very useful ‘‘ Bibliographical Note,’’ to 
which is added an index of authors, editors and translators cited within the 
body of the work. C. H. Harine 


Constitutionalism, Ancient and Modern. By Charles Howard Mellwain. 

Ithaca: Cornell University Press, 1940. pp. x, 162. $2.50. 

This is a valuable contribution both to the history of institutions and to 
the history of political and legal ideas. In its primary aspect the book is 
a piece of historiography, but in a deeper sense Professor MelIlwain has 
presented an illuminating picture of the main elements of modern constitu- 
tionalism through the study of the historical backgrounds of the principal 
ideas that are involved in modern constitutionalism. At first glance Pro- 
fessor McIlwain’s book seems to be an illustration of ‘‘pure history”; but 
upon closer examination we find that some chapters at least in this work 
exemplify the relationship between historical study and the inductive method 
of research. Thus the definition of constitutionalism is not presented in a 
terse formula but is made to appear as the result of a mingling of the central 
political and legal ideas that have been prevalent among the several nations 
whose institutions are most closely related to those of the United States. 

One of the most interesting parts of Professor McIlwain’s book is to be 
found in the chapters which treat of the development of constitutional theory 
in ancient Rome. The effort here is to demonstrate that the essence of the 
institutions of ancient Rome was constitutionalism in a true sense, and not 
absolutism. The maxim of Ulpian, quod principi placuit legis vigorem habet, 
appears very late in Roman history. It was only in the period of Justinian 
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in the sixth century after Christ that the personal power of the Roman 
Emperors which had developed as a social and political fact received full 
recognition from the jurists. In spite of its extraordinary glories, the period 
of Justinian was not truly Roman, but is more properly characterized by the 
adjective ‘‘ Byzantine,” even if we interpret that term in a derogatory sense. 
The real contribution of Rome to the conception of constitutionalism is found 
in the Roman theory that the populus is the true source of law. Lex, the 
primary Roman word for law in the modern sense (although, of course, lex 
means ‘‘a law,’ a specific enactment, in opposition to jus, ‘‘the law,’’ the 
essential spirit of the law), is defined by Papinian to be ‘‘a common engage- 
ment of the Republic” (communis rei publicae sponsio). ‘This conception 
that law is based on the general consent and is supported by the personal 
honor of every citizen is especially applicable to constitutional leges. It is 
in this sense and in this application that this principle has been transmitted 
to the modern world. We are inclined to believe that our constitutions are 
founded on the general consent of all the people who are to come within their 
jurisdiction, at least at the outset, and constitutions are superior to ordinary 
statutes because they have their origin in the will of the people directly and 
intelligently manifested, while the statutes are enactments made by virtue of 
authority delegated to transitory legislative assemblies. 

Perhaps the most important aspect of Professor McIlwain’s discussion of 
Roman legal conceptions is found in his argument that the true traditions 
of Roman constitutionalism were accepted in medieval England. In the 
England of Glanville, Bracton and Fortescue the absolutist maxims of the 
Roman law that made their appearance in the reign of Justinian were not 
accepted. Thus Bracton says in the middle of the 13th century: ‘‘For the 
king has no other power in his lands, since he is the minister and vicar of God, 
save that alone which he has of right (de jure). Nor is that to the contrary 
where it is said quod principi placet legis habet vigorem, for there follows at the 
end of the law cum lege regia quae de imperio eius lata est (together with the 
lex regia which has been laid down concerning his authority).”’ The signifi- 
cance of this passage is augmented by the fact that Bracton has twisted the 
original statement of the jurist of Justinian’s day, which was to the effect 
that the will of the emperor has the force of law because the populus confers 
on the prince its whole imperium and potestas. The original meaning of the 
Byzantine jurist was that the people had effectively delegated this whole 
power to the monarch. Bracton forcibly distorts the Latin phraseology so 
that it means that the will of the monarch is law if in accordance with the lex 
regia. The king is thus under the law and is not the source of the law. The 
great weakness of the medieval constitutional system was that while it im- 
posed theoretical legal limitations on the royal power, it did not provide ade- 
quate means for limiting usurpations and unjustifiable extensions of the 
royal power in practice. It required the great constitutional struggles of the 
17th century which involved civil war and regicide, as well as many ‘“‘con- 
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stitutional’’ enactments of Parliament, before the limitations on the royal 
prerogative were adequately established in practice; but the medieval 
period bequeathed to us the invaluable conception that the arbitrary element 
or discretionary power of government is limited to a certain sphere; and that 
as respects the great body of private rights the power of government is 
simply ‘‘jurisdictio,’”’ the power to administer and enforce the ancient cus- 
toms and to protect the prescriptive liberties (libertataes prescriptae) of the 
people. 

Perhaps the chief criticism that ought to be made of Professor McI]wain’s 
book is that after his brilliant historical review of the origins of our modern 
constitutional conceptions, he expressly refuses to undertake the task of 
defining or even describing modern constitutionalism. It wou'd have been 
in perfect harmony with the inductive method as applied to historical studies 
if Professor MclIlwain had undertaken this further task. If Professor Mc- 
Ilwain had undertaken to write a more comprehensive treatise he would 
doubtless have treated more fully the whole question of the significance of the 
17th century, when the wisdom and experience which had been generated in 
medieval England, partly from the seeds planted as the result of the study of 
Roman constitutional history, were brought to mellow maturity. It was not 
by virtue of any accident, nor by virtue of any wholly novel departure, that 
the 17th century witnessed the Petition of Right of 1628, the Habeas Corpus 
Act of 1679, and the Bill of Rights of 1688, and gave rise to the Act of Settle 
ment of 1701, which obviously belongs to the same period of rich autumnal 
fruitage in the history of English constitutionalism. 

Our debt to Professor McIlwain for this book is a deep and genuine one. 
His long historical perspectives, his special learning as to the peculiar influ- 
ence of Roman legal traditions upon English medieval legal history, his 
candor and sense of historical fairness, and above all, his sound use of his- 
torical materials as the basis for an inductive process leading to the explana- 
tion of modern institutions, alike entitle him to our admiration and applause. 

CHaRLEs 8. CoLLizR 


BRIEFER NOTICES 


Norway: Neutral and Invaded. By Halvdan Koht. (New York: Mac- 
millan Co., 1941. pp. 253. Appendix. Index. $2.50.) This volume, 
by the former Norwegian Foreign Minister, is, to date, the most complete 
account of the external relations of Norway during the period of neutrality 
and war 1939-1941. Together with the earlier accounts of Mr. Hambro 
and Mrs. Harriman, it tells the story of the Norwegian Government’s des 
perate attempts to remain neutral, and of the events during and after the 
German invasion. Probably no man is better qualified to give this account 
than Professor Koht, who was in charge of Norwegian foreign relations dur- 
ing this whole period of neutrality and war. The author (an historian by 
profession and at heart), explains why and how the neutrality policy w3 
pursued, and why it did not suffice to keep his country out of war. The 
events during and after the German invasion are described in detail, but 
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with surprising calmness and objectivity for a man who bore the brunt of 
responsibility for making the critical decisions in the sudden crisis. The 
attempts of German Minister Brauer to negotiate a peaceful occupation are 
here set forth, and the courage of the King and his government amply dem- 
onstrated. Mr. Koht is somewhat less complete in his account of Norwegian 
relations with the Allies, but substantiates their contention that the German 
invasion was not motivated by the desire to forestall a projected Allied 
seizure of key Norwegian ports. In some respects the most informative 
chapters deal with disclosures of internal developments in Norway after the 
invasion, especially the German attempts at establishing a government ac- 
ceptable to the loyal Norwegians, and the failure of the attempts to secure the 
King’s codperation in this move. The plight of the Norwegians in the face 
of increasingly harsh methods of control and suppression are emphasized. 
The book is well documented, and contains a useful appendix, containing the 
full text, in English and German, of the German ultimatum of April 9, 1940. 
A. G. RONHOVDE 


The Law of War and Peace in Islam. A Study in Muslim International 
Law. By Majid Khadduri. (London: Luzac & Co., 1941. pp. x, 132. 
Bibliography. Index.) This study is confined to the first four centuries of 
the Islamic era. There are no applications of the theory to modern practice 
and problems. The presentation is divided into three parts: the fundamental 
concepts of Muslim Law, the law of war, and the law of peace. It is con- 
cluded that only the broadest definition of international law would include 
“Muslim International Law.’’ Certain basic concepts of the two systems 
are at variance, as, for example, that Muslim law enjoins the duty of holy 
war (or status of exertion of power as some have construed it) until the uni- 
versality of the empire of Islam is achieved, that Muslim international law 
is but a part of divine law, and that it is binding upon individuals rather than 
upon separate territorial groups. While Dr. Khadduri says that Muslim 
jurists after Muhammed succeeded in interpreting the obligation to holy 
war as permitting actual conflict to remain in a dormant status for long 
periods of time, his volume leaves the reader with the impression that there 
is a great gulf between Muslim law and international law. Can this be 
bridged? Can the Muslim and non-Muslim state codperate on a plane of 
legal equality for the development of new world order? To what extent are 
the original legal tenets applied strictly today? In what ways have they 
been modified in favor of peaceful relations among nations? These are 
questions on which answer is yet awaited. For the period covered the book 
evidences original research and scholarly development. There is a useful 
bibliography at the end. Norman J. PADELFORD 


Article XIX of the Covenant of the League of Nations. By Pitman B. 
Potter. (Geneva: Geneva Research Centre, 1941. pp. 98. 40¢; Sw. fr. 
1.75.) Professor Potter’s study “‘is intended to provide an examination of 
the origin and content, the operation or non-operation and proposals for 
alteration, of Article XIX of the Covenant of the League of Nations” (p. 9). 
The most interesting part of the book is the chapter in which Professor Pot- 
ter analyzes the cases where Article XLX was invoked (by Bolivia and Peru, 
1920, 1921, and by China, 1925, 1929) and the cases where the article was not 
Invoked though revision was desired. ‘‘The heart of Article XIX,” says 
Professor Potter, ‘‘is not revision but enforcement, not the revision by the 
parties but the action by the other Member States to instigate, perhaps 
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compel, and to some degree supervise, that revision, short of performing the 
revision themselves” (p. 85). In an “Appendix” Professor Potter offers 
the following revised text of Article XIX: ‘‘The Assembly may, by a two- 
thirds majority, advise the reconsideration by Members of the League of 
treaties to which they are parties which it considers not to be adapted to 
existing international conditions” (p. 94). This suggestion is far below the 
standard which Professor Potter himself considers to be desirable. The only 
improvement of the actual text is the introduction of the two-thirds majority 
principle. The fact that the Assembly has only the power to ‘‘advise’”’ re- 
consideration of treaties remains unchanged. This means that a resolution 
of the Assembly concerning the revision of treaties has no legal effect; but 
from the point of view of legal technique, the decisive reason for the com- 
plete uselessness of Article XIX is in the fact that no action of the League in 
the matter of treaty revision has any legal effect. Hans KELSEN 


Le Préambule des Traités Internationauz. By Paul You. (Fribourg: 
Librairie de |’ Université, 1941. pp. xvi, 146. Bibliography. Chronological 
table of treaties cited. Fr. 5.) After a brief preliminary consideration of 
the form of treaty preambles, there are three main divisions in this book de- 
voted respectively to (1) the preamble as an aid in the interpretation of 
treaties, (2) the preamble as a source of legal obligations, and (3) the pre- 
amble and the codification and progress of international law. The author 
proves convincingly that the preamble, whether simply as a part of the text 
of a treaty which is to be considered as a whole, or as a statement of the rela- 
tionship between a treaty and another instrument or legal act, or as an indi- 
cation of the circumstances and reasons prompting the conclusion of a treaty 
as well as of the general purpose or end to be served by it, is frequently of 
the greatest importance and assistance in the process of interpretation. 
Perhaps a little less convincing to some will be M. You’s argument that 
clauses in a preamble may, quite as much as those in the main body of a 
treaty, create binding obligations for the parties. Least clear to this re- 
viewer is the third part of the volume, on which the author appears to base 
the conclusion that the preamble is often ‘‘l’élément-stimulant pour le dé- 
veloppement, la codification, et le progrés du droit international.’’ Although 
indicating that he does not pretend to have made an exhaustive examination 
of the subject, M. You does present his work as the first monograph, so far 
as he (and this reviewer) is aware, devoted to a study of the preambles of 
treaties. As such, and as a well written volume which achieves the author's 
purpose of showing that treaty preambles are by no means mere literary 
flourishes without juridical significance and importance, it is a worthy con- 
tribution to the literature on the law of treaties. | VALENTINE Josst III 


Posicién Internacional del Pert. By Alberto Ulloa. (Lima: Imprenta 
Torres Aguirre, 1941. pp. viii, 404. Index.) The problem of disputed 
boundaries has been the basic cause for most of the bloody wars in South 
America. Peru has played a leading réle in these disputes, and the present 
study by Dr. Alberto Ulloa is largely concerned with presenting the Peruvian 
point of view in regard to these areas of conflict. Inasmuch as the success 
of the recent Rio Conference was seriously threatened by the dispute between 
Peru and Ecuador, and the final solution has not yet been reached, this 
presentation of the Peruvian case is both timely and useful. In fact, more 
than one-third of the volume is concerned with a very detailed history of 
this serious conflict, with particular emphasis upon the Conference of Wash- 
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ington of 1936 carried on during the period when Sefior Ulloa was Peruvian 
Foreign Minister. The proposed settlement at Rio seems to support the 
author’s thesis of the status quo of 1936 as a suitable basis. The other rela- 
tions covered specifically are those with Colombia, Brazil, Bolivia, Chile, and 
Japan. In the question of Japanese immigration the author depicts clearly 
the dangers due to the nationalistic character of the Japanese settlements, 
and in the case of war between the United States and Japan he frankly states 
that the Japanese should be put in concentration camps. In the solution of 
the Leticia dispute with Colombia Dr. Ulloa declares that Colombia would 
have been wise to have accepted the Putumayo River rather than the Ama- 
zon as a much fairer and definitive solution; nevertheless he concedes that 
the settlement of this conflict was well received. In the settlement of the 
Tacna Arica dispute the mediation of the United States is rather critically 
but justly assessed. Dr. Ulloa concedes that the settlement is final and has 
been sincerely accepted by Peru; however, he feels that foreign nations should 
not conceive of Peru as being in Chilean leading-strings as a result. The 
study is a valuable contribution in the field of Latin American relations, 
written by a student of international law and diplomacy who has served with 
success in both foreign office and university. GRAHAM STUART 


Doctrina de Derecho Internacional Privado. By F. V. Garcia Amador y 
Rodriguez. (Habana: La Mercantil, 1941. pp. 126. Index.) The author, 
a student of Judge de Bustamante who has graciously added a brief preface, 
has endeavored to evaluate the systems by which at various periods the 
“localization of the law” (to use the author’s phrase) has been effected. 
His approach to the problems of private international law are essentially 
historical and philosophic. Only the instructed reader will derive profit 
from the reading of these pages because a knowledge of the nature of the 
problems is assumed. Out of the legal experiences of various countries since 
the Renaissance, the author sees two systems competing for mastery, one 
emphasizing the personal character of law and legislation so as to affect per- 
sons beyond the confines of their political situs, and the other tending to re- 
strict application to the territory within which persons and property are lo- 
cated. The borderline cases are dealt with under each system as exceptions. 
The author might be said to view the competition between these systems as a 
sort of “irrepressible conflict”’ from which he envisages a sterile result in 
both theory and practice. This leads to what appears to be the main theme, 
viz., that the three-fold classification of laws as applied by de Bustamante in 
his celebrated Code of Private International Law (now adopted by 15 Latin 
American nations) offers the way out. By this system, the application of 
law in space is determined according to whether the law is of a private order, 
of a public internal order, or of a public international order. This criterion, 
argues the author, does not prefer one system over another, but leaves to the 
nature and content of each law to determine the special extent of its own 
application. This then is the author’s contention. We do not attempt to 
evaluate it further than to say that the discussion is scholarly throughout. 
The book is timely because a wider knowledge of the advantages of the Code 
is essential to its further adoption by the states signatory to the Havana 
Convention. ArTHUR K. KUHN 


La Philosophie du Droit International en France depuis le XVI* siécle. 
By Chan Nay-Chow. (Paris: Editions A. Pedone, 1941. pp. 168. Bibliog- 
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raphy.) This is an analysis of an evolution spread over four centuries, the 
phases of which are presented as characterized by the conceptions of Jean 
Bodin, the Abbé de Saint-Pierre, Montesquieu and Rousseau, Léon Duguit 
and, as compared with the latter, Louis Le Fur and Georges Scelle. The 
place occupied by the contribution of those French thinkers in the general 
history of the philosophy of international law is indicated in a comprehensive 
introduction. Dr. Chan Nay-Chow has achieved his purpose: objectively 
and concisely to expose a set of preéminent international doctrines, this from 
the philosophical point of view. The choice of the philosophical standpoint 
in such a connection suggests a vivid consciousness of realities. There is in- 
deed no law where there is no force except in the hands of the interested 
parties themselves, nor can rules be considered legal by which, in the absence 
of courts, each party independently appreciates the extent of its obligations. 
Attempts at demonstrating that, as it stands, international law is law cannot 
but be misleading and noxious, entertaining among the masses a false sense 
of security, likely to prevent them from deploying in time the minimum of 
dynamism sufficient to forestall at least some wars. JosEePH Nisor 


America and Japan. Edited by William P. Maddox. (Philadelphia: 
Annals of the American Academy of Political and Social Science, Vol. 215, 
May, 1941. pp. x, 247. Map. Index. Cloth, $2.50; paper, $2.00.) 
Thirty authorities, including the editor, have contributed 28 articles to this 
valuable compilation, dealing with recent American-Japanese relations, un- 
der the five headings: ‘‘ Bases of Japan’s East Asiatic Policies,’ ‘‘ Factors 
Affecting America’s Far Eastern Policies,’ ‘The Problem of Cultural Di- 
vergence,” ‘‘The Latest Phase in American-Japanese Relations,” and ‘‘The 
Immediate Future.’”’ Professor Maddox is to be congratulated upon his 
choice of topics, his success in obtaining the codperation of experts on every 
included topic, and his well-balanced and unified arrangement of the articles. 
The contributors have managed, each within the compass of a few pages, to 
interpret a phase of the general subject in a manner to interest the layman 
and enlighten the student. Four Japanese—three of them editors, the 
fourth an international lawyer—assist to broaden the approach to what 
proved to be a problem insoluble by peaceful means. While one would be 
glad to find fuller treatment of American commercial interests in southeastern 
Asia and of strategic aspects of Pacific politics, the collection is remarkably 
comprehensive and stimulative of further study. 

The Renaissance of Asia. (Berkeley and Los Angeles: University of Cali- 
fornia Press, 1941. pp. xii, 169. $1.50.) Six lectures delivered in April 
and May, 1939, on the Los Angeles campus of the University of California, 
are collected in this neat volume, for which Professor Malbone W. Graham 
has written an interpretative preface. Two lecturers deal with Japan—Dr. 
Kawaii with domestic factors affecting foreign policy, Professor Mah with 
Asiatic aims; one with China—Professor Steiner essays a glance into the 
future; one with India—Professor Klingberg reviews the movement for self- 
government and what Britain has done to satisfy it; one with Indo-China— 
Professor Knight touches a little-known area with revealing rays; and one 
with Soviet Russia—Professor Kerner sketches, largely from Russian sources, 
the evidences of Russian determination to maintain its position in Asia. 
The lecturers succeed admirably in a common purpose of providing succinct, 
stimulating résumés of recent developments in East Asian politics. The 
book will be as helpful for collateral reading in college courses as in the public 
library. Harowp QUIGLEY 
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The Greek White Book: Italy’s Aggression Against Greece. (Published 
by the Greek Ministry for Foreign Affairs, Athens, 1940. pp. 139. Appen- 
dix). This official compilation of 183 diplomatic documents, official state- 
ments, extracts from the press, communiqués of semi-official news agencies, 
and an appendix containing the order of the day by the General command- 
ing the Italian ‘‘ Ferrara”’ division in Albania, covers the period from the eve 
of the Italian invasion of Albania in April, 1939, down to Italy’s aggression 
against Greece on October 28, 1940. Despite inevitable lacunae, this pub- 
lication presents a clear account of Italy’s provocative attitude against 
Greece which ended in the ultimatum of October 28, 1940, and proves that 
assurances given by the Axis Powers to their neighbors and unreproachable 
attitude by the latter are but weak and temporary buttresses for peace. The 
book is preceded by the text of the Greek-Italian treaty of friendship and 
conciliation signed at Rome on September 23, 1928, and is divided in three 
parts. The first contains 75 documents from the eve of Italian invasion of 
Albania down to Italy’s entry into the war; the second, 101 documents re- 
lating to Italian provocations against Greece from June 10, 1940, to October 
27, 1940; and the last part, 6 documents containing the text of the Italian 
ultimatum handed by the Italian Minister at Athens to the Greek President 
and Minister for Foreign Affairs at 3 a.m. of October 28, 1940, circular to 
Greek legations, proclamations by the King of the Hellenes and the Prime 
Minister to the Greek people, and the first war communiqué. The chief 
value of this publication, which, apart from the English edition has been 
published also in Greek, French and German, is that it enables the unbiased 
reader to judge for himself the tragic effort of a small but heroic nation to 
stay out of the war and maintain its independence. 

ACHILLES C. EMILIANIDES 


Exchange Control and the Argentine Market. By Virgil Salera. (New 
York: Columbia University Press, 1941. pp. 283. Bibliography. Index. 
$3.50.) Much of Dr. Salera’s research in preparing this thorough and en- 


lightening study was performed at Buenos Aires; and he has made excellent 
use of a wide variety of sources, relying heavily on Argentine materials. The 
book pictures the Argentine Republic in the fight for the stabilization of the 
peso and shows how, in the administration of exchange controls, Argentina 
favored the imports from its chief customer, Great Britain, over those from 
the United States. Since the British were the outstanding purchasers of 
Argentine beef and since they were not backward in threatening Argentina 
with the loss of some of this market, they were able to exact concessions from 
the Argentine Government. In the Roca-Runciman treaties of 1933 and 
1936 it was provided that Argentina should make available for meeting remit- 
tances to Great Britain the full amount of exchange arising from Argentine 
exports to the British after deducting a reasonable sum for payments on the 
service of the Argentine public foreign debt. Purchasers of merchandise 
from Great Britain were, therefore, enabled to obtain in the official market 
the exchange with which to pay for their imports, while buyers importing 
goods from the United States were forced to procure most of their exchange 
in the “free market’”’ at higher rates. British business thus obtained a tell- 
Ing advantage over exports from this country. Many other aspects of the 
exchange-commercial question are presented, but the preference for Britain 
in the years 1933-1940 is the chief theme of the book. Some of Dr. Salera’s 
lengthy sentences are difficult to follow, but these are generally backed up 
by such a wealth of clarifying facts that the thought is eventually well il- 


362 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


luminated. The book is heartily recommended to anyone interested in 
Latin American affairs, particularly so in view of the growing importance of 
our economic relationships with Argentina. The volume should also be of 
much use to students of foreign trade and exchange, for from this detailed de- 
scription of the experiences of one country many clarifying illustrations re- 
vealing the nature of exchange restrictions and the possibilities of their use 
in affecting commerce may be gleaned. BENJAMIN H. WILLIAMS 


La Nacionalidad. Sus diversos sistemas en los 21 Paises Americanos. By 
Juan A. Lessing. (Buenos Aires: Libreria y Editorial ‘‘El Ateneo”’, 1941. 
pp. 70. Index. 90¢.) This is a popular monograph on a most important 
question in Latin America at this moment. The writer treats his subject 
with reference to the acquisition of nationality by origin, option, naturaliza- 
tion and reacquisition; and with reference to its loss by denationalization, 
extinctive option, and denaturalization. Although he bases his study on 
the constitutions, codes, special statutes, and conventions, he fails to men- 
tion the available administrative and judicial opinions which in many coun- 
tries of Latin America have influenced the written law. No bibliography is 
given. Dr. Lessing sees the need for unification of the systems of nationality 
as a step toward the evolution of Pan Americanism; but it is regrettable that 
he has not employed his evident talents in the preparation of a more scien- 
tific, analytic and exhaustive study. There is little of value in this work except 
for the casual inquirer who would be satisfied with a superficial and popular 
view of the subject. J. IntzARRY Y PUENTE 


An American Democrat. By Perry Belmont. 2d ed. (New York: 
Columbia University Press, 1941. pp. xvi, 729. Illustrations. Index. 
$3.75.) Perry Belmont’s memoirs are built about his letters and political 
speeches, with excursions into his travels in Europe and life as a sportsman. 
The early chapters draw much from the papers of his distinguished father, 
August Belmont, the immigrant New York banker, who served as Minister 
to The Hague before the Civil War. Interesting to the international lawyer 
and student of diplomatic history is quotation of a despatch of the elder Bel- 
mont to Secretary of State Marcy in 1856 calling attention to the signifi- 
cance for the United States of the Declaration of Paris in abolishing priva- 
teering but still allowing the capture of private property by public ships of 
war. Marcy used August Belmont’s arguments in explaining the refusal of 
the United States to adhere to that Declaration, which otherwise codified 
the traditional American concept of the Freedom of the Seas. Perry Bel- 
mont was a vigorous opponent of James G. Blaine’s questionable diplomacy 
with Chile and Peru, and in a Congressional hearing effectively exposed the 
self-interest of officers of the Department of State in a scheme for mediation 
between Chile and Peru after the nitrate war of 1880. Historians of Amer- 
ican diplomacy have given inadequate emphasis to this unsavory episode. 
Belmont explains Blaine’s Pan American policy of 1889 as a healthy reaction 
against the justifiable criticism which had been heaped upon him for the rep- 
rehensible Latin American diplomacy of his first incumbency. 

SaMvUEL F, BEMIS 


The World’s Destiny and the United States. A Conference of Experts in 
International Relations. (Chicago: World Citizens Association, 1941. 
pp. xx, 309. Index. 50¢.) This volume is a unique product of round 
table discussions carried on by 28 experts in international relations at a con- 
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ference called by the World Citizens Association in April, 1941. The dis- 
cussions were conducted in the spirit of the purposes of the sponsoring As- 
sociation, and were devoted to the analysis of problems of the present and the 
future world order. The defects of the League were stressed: its lack of uni- 
versality, and of power to take the initiative; its inherent weakness, owing to 
its limited grant of power in important matters; the imperfect codperation of 
the major Powers, and, especially, the absence of the United States from its 
ranks. For these and other reasons, the League of 1920 is not to be counted 
on for the settlement of major crises in the political, legal and economic 
fields. A hopeful view is expressed regarding the prospects for more effec- 
tive American coéperation in the post-war world, and it is felt that the inter- 
national community must guarantee the ‘‘New Rights of Man,” in the po- 
litical, social and economic fields. The outlines of the “New Political 
Order” are sketched, with emphasis on the gigantic economic and financial 
problems that will need solution. It is believed that the economic and po- 
litical problems cannot be solved separately. Their solutions must proceed 
simultaneously. A vast international educational program will be neces- 
sary, based on the ideas of humanism, liberty, tolerance and a belief in the 
great possibilities of science. ‘‘A firm and lasting partnership among the 
democracies’”’ constitutes the first ‘‘peace aim.’’ Clarence Streit’s plan im- 
pliedly is recognized as sound in its essentials. Much of the discussion of 
the conference is far ahead of public thinking, and many proposals seem 
somewhat idealistic, or, perhaps, over-hopeful. Yet it is very significant 
that these proposals represent the consensus of this highly qualified group of 
thinkers. The discussions are very well written up, being woven into a 
pattern which makes reading easy and interesting. They are as relevant 
today as they were a year ago. G. BERNARD NOBLE 


The Failures of Peace. By Kent Forster. (Washington: American Coun- 
cil on Public Affairs, 1941. pp. vi, 159. Bibliography. Cloth, $2.50; 
paper, $2.00.) This is a painstaking study of the reasons why no peace by 
compromise and agreement was reached during the course of hostilities be- 
tween 1914 and 1918. It deals with the conflict between the desire for peace 
and nationalistic policies of securing victory in the war, as the author sees it, 
during that period. It includes such topics as the German peace effort of 
1916, Wilson’s efforts in that direction in the same year, Austrian efforts in 
1917, the Stockholm Conference, and appeals for peace made by the Vatican. 
The conclusion is drawn that no negotiated peace came about because of ‘‘ the 
nationalistic fever of the dozen men who controlled the instruments of di- 
plomacy,” and because “‘they were strong-willed enough and dynamic 
enough to harangue, propagandize, or browbeat sufficient numbers of their 
countrymen into tolerating their policies” (p. 151). Elsewhere, ‘‘almost 
complete lack of popular control over the conduct of foreign affairs”’ is, 
somewhat inconsistently, in view of the foregoing, blamed (p. 145), and no- 
where is the question examined of how much or how widespread a ‘will to 
peace”’ existed in the various countries or how much browbeating was neces- 
sary before it could be ‘“‘tamped down” (p. 2). Most of the feverish na- 
tionalism is portrayed by the author as residing on the side of the Allies. 
Two assumptions made are that a compromise peace was preferable and 
that “there is another Germany which cherishes the concepts of decency 
and peace. With that Germany a compromise is fully possible” (p. 152); 
the latter assumption is made concerning the present situation but obviously 
underlies the whole thesis. The validity of the first assumption is not ar- 
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gued nor is the extent or power of the decent and pacifically inclined groups 

in Germany considered. As has been noted already, the research and 

analysis, with the exceptions mentioned, seem painstaking and thorough. 
PirMAN B. Porrer 


Atrocity Propaganda, 1914-1919. By James Morgan Read. (New 
Haven: Yale University Press, 1914. pp. xiv, 319. Bibliography. Index. 
$3.50.) The author has written a useful summary of the large literature 
dealing with atrocity propaganda. He has retold a familiar story, and there 
is little that is new in his narrative. He is able to make some small correc- 
tions in the well-known monograph by Sir Arthur Ponsonby, and he adds 
some details to the general accounts of atrocity literature in France and in 
Germany. His comments upon the famous cases of Edith Cavell, Captain 
Fryatt and Mata Hari are neither original nor particularly enlightening. 
Mr. Read does not tarry too long over these significant items in the dreary 
catalogue of wartime atrocities. He attempts to deal with every aspect 
of atrocity propaganda, and he endeavors to evaluate the validity of the 
charges that were levelled against the soldiers of the Central Powers. He 
has no difficulty in demonstrating the needless cruelty of the German mil- 
itary authorities in Belgium, and is able to adduce some evidence that all 
German soldiers were not unregenerate, but that their practices were the 
usual accompaniment of war. His account of Turkish atrocities in Armenia 
makes the reader wonder how that unfortunate nation was saved from utter 
destruction. In this connection one cannot help remembering the state- 
ment of Djemal Pasha to the effect that the Armenians themselves had been 


guilty of the murder of some 1,500,000 Turks and Kurds. There is little 
doubt that murder stalked through Asia Minor from 1914 to 1918, and it is 
apparent that he did not always wear the guise of a Turk. Mr. Read en- 
deavors always to be objective in his digest of this large mass of atrocity lit- 
erature, and his monograph will have value for students who are interested 
in the various types of propaganda techniques that were employed during 
the World War. CHARLES CALLAN TANSILL 


Diplomacy and God. By George Glasgow. (London, New York, To- 
ronto: Longmans, Green & Co., 1941. pp. xii, 237. Index. $2.50.) The 
title of this book is intriguing; so are many of the author’s observations and 
convictions. The book, unfortunately, suffers from a lack of coherence, due 
in large part to the fact that it has obviously been thrown together from 
various articles appearing originally in the Contemporary Review. Many 
questions, such as, for example, the causes of the present war, are treated 
with much acumen. The leit motif, however, is the failure of statesmen 
(wrongly confused with diplomats) to take God into account. The reflec- 
tions and conclusions of an experienced journalist and sincere mystic are 
surely worthy of earnest consideration. They are a refreshing contrast to 
the drab theories and convictions of economic determinists and cynical 
statesmen. The book itself bears eloquent witness to the freedom of thought 


permitted by a democracy fighting for its existence. 
Puitip MARSHALL BROWN 
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